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Additionally, the Bowman test fits naturally within the framework for analyzing the 

extraterritorial application of a statute that this Court refined in RJR Nabisco and Morrison. Under 

that framework, in order to rebut the presumption, the statute must give a “clear, affirmative 

indication” of its extraterritorial application. RJR Nabisco, 136 S. Ct. at 2101.  If it does not, then 

a court would need to determine whether the case involves a domestic or extraterritorial application 

of the statute by assessing the statute’s “focus.” Id. The first step—establishing a “clear, 

affirmative indication” of extraterritorial application—can be established by looking at both the 

text and the context of the statute. Id. at 2102. The test in Bowman, which instructs courts to assess 

whether the statute operates to protect the Government and criminalizes conduct likely to occur 

outside of the United States, Bowman, 260 U.S. at 98–99, merely specifies what aspects of the 

criminal statutes text and context are important for the inquiry. Far from contradicting the 

framework used in RJR Nabisco and Morrison, the Bowman test assists in clarifying the analysis 

for criminal statutes.  

2. Bowman’s two-part test is a workable standard.  

The two-step test articulated in Bowman is practical, reliable, and has been consistently 

applied by lower courts. A standard is unworkable if it “prove[s] impossible to draw with 

precision” forcing courts to make substantial and inconsistent judgment calls. Janus, 138 S. Ct. at 

2381. For instance, in Janus v. AFSCME, this Court found that the standard in question—which 

attempted to differentiate between chargeable and nonchargeable union expenditures—was 

unworkable. Id. This Court highlighted that the test was subjective, requiring that courts balance 

what was “germane” to collective bargaining and “justified” to disincentivize the free-rider 

problem against what was a “significant” burden on free speech. Id. Even in the case where this 

Court initially promulgated the balancing test the Court fractured over its application. Janus, 138 
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S. Ct. at 2381 (citing Lehnertv. Ferris Faculty Ass’n, 500 U.S. 507, 519–22 (1991) (plurality 

opinion)). This resulted in a vagueness which led to inconsistent application among the lower 

courts. Id.  

Unlike the standard at issue in Janus, the Bowman test provides objective standards for 

lower courts to apply. The first part of the test—whether a criminal statute implicates the 

Government’s ability to defend itself—is readily discernable from assessing the text of the statute 

and, if needed, the legislative history. See United States v. Delgado-Garcia, 374 F.3d 1337, 1345 

(D.C. Cir. 2004) (finding that the text and legislative history of a post-September 11, 2001 

immigration statute made it clear that Congress intended for the statute to apply extraterritorially 

to protect the United States from illegal entry by potential terrorists). Likewise, the second part of 

the test—which requires a court to assess whether it is probable that the offense criminalized would 

take place outside of the United States—can be discerned by assessing the nature of the conduct 

criminalized and considering where such conduct is likely to occur. See United States v. Bin Laden, 

92 F. Supp. 2d 189, 203 (S.D.N.Y. 2000) (finding that a statute criminalizing the destruction of 

any national-defense premises or utilities was probable to occur abroad due to the “significant 

number” of such premises located outside of the United States).  

Lower courts have applied the approach articulated in Bowman to reach consistent and 

logical conclusions, demonstrating its workability. See Leija-Sanchez, 602 F.3d. at 801–02 

(upholding the extraterritorial application of 18 U.S.C. § 1959(a)(1), which criminalizes murder 

in the aid of racketeering, to gang activity that is designed to affect commerce in the United States); 

Felix-Gutierrez, 940 F.2d at 1204–05 (upholding the extraterritorial application of 18 U.S.C. § 3 

which criminalizes an individual being an accessory after the fact for someone “he knows has 

committed an offense against the United States” (emphasis original)); United States v. Layton, 855 
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F.2d 1388 at 1395–96 (9th Cir. 1988) (upholding the extraterritorial application of 18 U.S.C. § 351 

which prohibits the killing of a member of Congress).  

In sum, the Bowman test is a workable, heavily relied-upon test for assessing the 

extraterritoriality of criminal statutes that is logical in its reasoning and consistent with this Court’s 

recent decisions in RJR Nabisco and Morrison. As a result, stare decisis requires that Bowman be 

upheld and applied to this case, which concerns the extraterritorial effect of a criminal statute.  

B. 18 U.S.C. § 1114 satisfies both prongs of Bowman and, as a result, must apply 

extraterritorially.  

In the absence of an express statement of extraterritoriality in a criminal statute, as is the 

case here, Bowman provides a two-part test to determine if Congress intended a criminal statute to 

apply extraterritorially. First, the statute must be concerned with allowing the “Government to 

defend itself against obstruction” wherever perpetrated. Bowman, 260 U.S. at 98. Second, it must 

be probable that the offense criminalized in the statute would take place outside the United States. 

Id. at 99. If a statute satisfies both parts, then it is inferred that Congress intended the statute to 

apply extraterritorially. Id.  18 U.S.C. § 1114 satisfies both requirements.  

1. Section 1114 satisfies the first prong of Bowman.  

First, Congress enacted § 1114 to allow the Government to defend itself against killings of 

its officers and agents engaged in their official duties, making it likely that Congress expected for 

the statute to apply extraterritorially. The canon of construction against extraterritoriality should 

not be applied against laws that “are enacted because of the right of the Government to defend 

itself.” Bowman, 260 U.S. at 98. In Bowman, the defendant was charged with conspiracy to defraud 

a corporation in which the United States was a stockholder. Id. at 96. All the criminal acts at issue 

occurred on the high seas and within the jurisdiction of Brazil. Id. at 95. The criminal statute at 
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issue contained no express statement of extraterritoriality. Id. at 100, n. 1.  However, this Court 

concluded that Congress likely expected the statute to apply extraterritorially because the intention 

of the statute was to prevent the Government itself from being defrauded. Id. at 98. In doing so, 

this Court went to great lengths to distinguish crimes against the Government from crimes against 

private individuals or their property. See id. at 98–99 (“The same rule [against extraterritoriality] 

should not be applied to criminal statutes which are, as a class, not logically dependent on their 

locality for the Government's jurisdiction . . . .”). Ultimately, this Court reasoned that Congress 

intends many statutes that criminalize offenses against the Government to apply extraterritorially, 

even if not expressly stated. See id. (indicating that Congress clearly intended crimes such as naval 

desertion and certifying a false invoice against the Government to apply extraterritorially).  

Lower courts have also recognized this distinction.  For instance, in United States v. Cotton, 

471 F.2d 744 (9th Cir. 1973), the defendant was charged with violations for theft of Government 

property.  Cotton, 471 F.2d at 745. All the theft at issue occurred in Vietnam and Japan, and the 

relevant statute contained no express language indicating extraterritoriality. Id. However, because 

the “law violated proscribes the taking of Government property,” it “represents an exercise by the 

Government of its right to defend itself from obstruction and frauds.” Id. at 750 (citing Bowman, 

260 U.S. at 98). As a result, the Ninth Circuit found that Congress intended for the statute to apply 

extraterritorially. Id.  

Similar to both Bowman and Cotton, the crime at issue here directly implicates the 

Government’s right to defend itself. The defensive nature of this statute is evident from its text, 

which makes it a crime to “kill[] or attempt[] to kill any officer or employee of the United 

States . . . (including any member of the uniformed services) while such officer or employee is 

engaged in . . . the performance of official duties.” 18 U.S.C. § 1114 (emphasis added). The statute 
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deals directly with the Government’s ability to defend itself by protecting personnel when acting 

in their official capacity. Just as statutes that protect the Government from theft or fraud carry an 

intent to be applied extraterritorially, so too does a statute intending to protect Government 

personnel from bodily harm when acting in their official capacity.  

2. Section 1114 satisfies the second prong of Bowman.  

Second, Congress likely intended for § 1114 to apply abroad because it is highly probable 

that the crime of killing or attempting to kill any officer or employee of the United States would 

occur outside the United States. When the “natural inference from the character of the offense is 

that [an exterritorial location] would be a probable place for its commission,” it is likely that 

Congress intended for the statute to apply extraterritorially. Bowman, 260 U.S. at 99. In Bowman, 

the statute at issue was enacted to protect companies that the United States owned stock in, such 

as the Emergency Fleet Corporation. Id. at 101–02. Because the corporation engaged in extensive 

ocean transportation, this Court reasoned that Congress could naturally infer that such crimes 

would likely occur outside the territorial limits of the United States. Id. at 102. As a result, while 

the statute did not carry an express provision of extraterritoriality, this Court concluded that it was 

nonetheless “directed generally against whoever presents a false claim against the United States,” 

regardless of physical location. Id. at 101. 

 In United States v. Delgado-Garcia, 374 F.3d 1337 (D.C. Cir. 2004), the D.C. Circuit 

reached a similar conclusion. There, the defendant was charged with conspiring to “encourage[] 

or induce[] an alien to come to, enter, or reside in the United States, knowing or in reckless 

disregard of the fact that such coming to, entry, or residence is or will be in violation of law.” Id. 

at 1344 (citing 8 U.S.C. § 1324(a)(1)(A)(iv), (a)(1)(A)(v)(I)). The court reasoned that while “it is 

possible to induce a potential illegal immigrant to come to the United States from within the United 
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States . . . it is obviously much easier to do so when in proximity to the immigrant.” Id. at 1348. 

As a result, the D.C. Circuit held that Congress intended this provision to apply to both 

extraterritorial and domestic conduct. Id.  

Similar to Bowman and Delgado-Garcia, the crime contemplated by § 1114 is highly 

probable to occur outside of the United States. Section 1114 criminalizes “[w]hoever kills or 

attempts to kill any officer or employee of the United States or of any agency in any branch of the 

United States Government (including any member of the uniformed services) . . . .” 18 U.S.C. § 

1114 (emphasis added). By criminalizing the killing of “any officer . . . including any member of 

the uniformed services,” the text of the statute itself indicates that it was intended to apply 

extraterritorially. There are over 13,000 members of the foreign service who reside and serve the 

United States in consular offices abroad and nearly 200,000 active duty and reserve members of 

the uniform service permanently stationed overseas.1 Additionally, similar to FBI Agent Horowitz 

in this case, other intelligence and law enforcement personnel routinely engage in the performance 

of their official duties by carrying out missions abroad. All of these groups are placed in a position 

where they are likely to fall in harm’s way and be “kill[ed] or attempt[ed] to be kill[ed]” while 

working in their official capacity. See Benitez, 741 F.2d at 1317 (applying § 1114 to the attempted 

killing of DEA agents operating in Columbia); United States v. Siddiqui, 699 F.3d 690, 700–01 

(2d Cir. 2012) (applying § 1114 to the attempted killing of members of the military and intelligence 

services interviewing a detained suspect in Afghanistan). As a result, it is probable that the conduct 

criminalized in § 1114 is likely to occur both domestically and abroad.  

 
1  See Department of State Facts about Our Most Valuable Asset – Our People (End of Fiscal Year Counts), 

U.S. Dep’t of State (2019), https://www.state.gov/wp-content/uploads/2020/01/Department-of-State-Facts-About-

Our-Most-Valuable-Asset-Our-People-Trends-2007-2019.pdf (PDF) (providing the employment data of the State 

Department from 2007 through 2019); DoD Personnel, Workforce Reports & Publications, Defense Manpower Data 

Center (March 2021), https://dwp.dmdc.osd.mil/dwp/app/dod-data-reports/workforce-reports (providing the military 

and civilian personnel reports for the first quarter of 2021).  
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Satisfying both prongs of Bowman, 18 U.S.C. § 1114 applies extraterritorially. As a result, 

this Court should reverse the judgment of the Thirteenth Circuit and reinstate Martin’s guilty plea 

for the killing of Agent Horowitz.   
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EMMALYN DALTON 

384 E Bradford Road 

Tallahassee, FL 32303 

(561) 573-3519 

emmalyndalton@gmail.com   
 

September 09, 2020 

 

The Honorable Elizabeth Hanes 

United States District Court 

Spottswood W. Robinson III and Robert R. Merhige, Jr., Federal Courthouse 

701 East Broad Street 

Richmond, VA 23219 

 

Dear Judge Hanes: 

 

I am writing to apply for a 2021-2023 clerkship with your chambers. I am currently a 3L student 

at Florida State University College of Law and am set to graduate in May of 2021. I would 

welcome the opportunity to learn from your experience not only as a judge, but also as a former 

public defender, as I am passionate about criminal justice and criminal justice reform. 

 

As a student advocate with FSU’s Children’s Advocacy Clinic and Children in Prison Project, I 

attended resentencing hearings, interviewed clients, and worked to pass legislation prohibiting 

solitary confinement for incarcerated youth. Most notably, I helped to research and write an 

appellate brief. The portion of the brief I was responsible for focused on the Eighth 

Amendment’s prohibition on cruel and unusual punishment as it applies to juveniles sentenced to 

life in prison without parole. Additionally, this past summer I had the privilege of working with 

Judge Rachel Nordby at Florida’s First District Court of Appeal as a judicial extern. In this 

position, I worked closely with Judge Nordby and her law clerks, wrote legal summaries on a 

variety of subject matter, and drafted per curium opinions. In these positions, I was able to hone 

my legal writing and research skills as both an advocate and a neutral party to the proceedings. 

 

Attached for your review are my résumé, law school transcript, writing sample, references from 

Judge Rachel Nordby and Professors Paolo Annino and Nat Stern. The writing sample is a legal 

summary I prepared during my externship with the First District Court of Appeal. The summary 

details an appeal of a motion for judgment of acquittal and discusses the defense of entrapment.  

 

Thank you for considering my application. Please feel free to contact me if I can provide you 

with any additional information.  

 

Respectfully,  

 

 
Emmalyn Dalton 
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 Emmalyn Dalton 
384 E Bradford Rd | Tallahassee, FL 32303 | emmalyndalton@gmail.com | (561) 573-3519 

 

EDUCATION 

Florida State University College of Law                  Tallahassee, FL 

Juris Doctor Candidate, May 2021 

GPA 3.56  

2L Class Rank 41/197 | Upper-Level Class Rank 30/212 

 

University of Florida                      Gainesville, FL 

Bachelor of Science, Psychology, Summer 2018 

Minor in Business Administration  

 

INVOLVEMENT 

Florida State University College of Law                  Tallahassee, FL 

Phi Delta Phi Honor Society, Student Bar Association, Women’s Law Symposium, Association for 

Criminal Justice, If/When/How: Lawyering for Reproductive Rights 

 

EXPERIENCE 

 

Florida State University’s Public Interest Law Clinic                              Tallahassee, FL 

Children’s Advocacy Clinic / Children in Prison Project – Student Advocate          May 2019-Current 

Interviewed young clients with special and diverse needs. Visited clients in foster homes. Collaborated 

with school administrators, social workers, and guardian ad litems. Visited and interviewed clients in 

prison. Conducted legal research. Prepared opening statements and direct examinations. Wrote appellate 

briefs for incarcerated juveniles. Drafted memos and weekly reports. Worked with state representatives in 

the hopes of passing anti-solitary confinement bills in the Florida legislature.  

 

First District Court of Appeal                                                                                             Tallahassee, FL 

Legal Extern                                                                                                                    May 2020-July 2020 

Prepared legal summaries. Drafted opinions. Compiled legal research on topics ranging from motions for 

judgment of acquittal to termination of parental rights actions. Worked closely with judges and law 

clerks. Observed oral arguments.  

 

Personal Injury of Florida                  Palm Beach Gardens, FL 

Legal Intern                       June 2017-August 2019 

Drafted motions, memos, complaints, and other documents for personal injury clients. Communicated 

directly with clients, paralegals, and attorneys. Helped prepare for trial, take depositions, and interview 

clients. Compiled research on legal topics ranging from medical malpractice to actions for replevin.  

 

University of Florida Department of Psychology                         January 2018 – May 2018 

Teaching Assistant                                  Gainesville, FL 

Assisted in teaching Lawton K. Swan’s Abnormal Psychology class. Taught undergraduate students about 

a range of mental illnesses and their corresponding treatment options. Reviewed and graded student 

assignments. Wrote and recorded a podcast about mental illness.  

 

SKILLS and INTERESTS 

 

Child Advocacy, Social Justice & Equality, Mental Health Research & Awareness, Writing & Editing, 

Financial Literacy, Environmental Stability, Film Photography, and Long-Distance Running.  
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Emmalyn Dalton
The Florida State University College of Law

Cumulative GPA: 3.560

Fall 2018
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS

Civil Procedure Mark Spottswood B 4.00

Legal Writing & Research I Christopher Busch B 2.00

Property Courtney Cahill A- 4.00

Torts Jeffery Kahn A- 4.00

Spring 2019
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS

Constitutional Law I Nat Stern B+ 3.00

Contracts Jake Linford A- 4.00

Criminal Law Sarah Swan A 3.00

Legal Writing & Research II Tricia Ann Matthews B 3.00

Legislation & Regulation Mark Seidenfeld B+ 3.00

Summer 2019
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS

Children's Advocacy Clinic Paolo Annino S 3.00

Evidence Mark Spottswood A 4.00

Fall 2019
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS

Constitutional Law II Nat Stern A 3.00

Criminal Procedure - Police Wayne Logan A- 3.00

Professional Responsibility Phillip Sandon A- 3.00

Special Topics -
Contemporary Topics in Tort
Law Seminar

Sarah Swan B+ 3.00

DEAN'S LIST

Spring 2020
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS

Clinical Law Program -
Children's Advocacy Clinic Paolo Annino S 3.00

Criminal Procedure -
Adjudication Wayne Logan S 3.00

Entertainment Law Rob McNeely S 3.00

Family Law Courtney Cahill S 3.00
Extraordinary Circumstances Encountered (COVID-19)
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Summer 2020
COURSE INSTRUCTOR GRADE CREDIT UNITS COMMENTS

Clinical Law Program -
Judicial Externship Adria Quintela S 5.00

Clinical Law Program -
Judicial Externship
Perspectives

Adria Quintela I 1.00

Grading System Description
The College of Law assigns the following letter grades. Each grade corresponds to a number of
points:
Grade Points
A+ 4.25
A 4.00
A– 3.75
B+ 3.25
B 3.00
B– 2.75
C+ 2.25
C 2.00
C– 1.75
D+ 1.25
D 1.00
D– 0.75
F 0.00

The College of Law may also report the following codes on students’ official transcripts:
Code Meaning
S Satisfactory work
U Unsatisfactory work
I Incomplete
IE Incomplete expired
AF Administrative failure
AD Administrative disenrollment (no credit)
WD Withdrawn from course by permission of the College of Law
W Withdrawn from the College of Law or the University

A student’s official grade point average is (1) the total number of grade points for the student, as
calculated by multiplying (a) the number of credits for each class for which a grade is assigned
on the student’s transcript with (b) the number of points associated with that grade; divided by
(2) the number of graded credits reported on the student’s transcript. The result is rounded to the
nearest hundredth.

All first-year J.D. grades awarded in the College of Law during the 2018-2019 academic year are
subject to the following required grade normalization rules. First, the mean of the class must fall between a 3.15 and 3.25.
Second, the grades for the class must fall into the following ranges:

A+ 0 to 3%
A 5 to 15%
A– 10 to 20%
B+ 20 to 35%
B 20 to 35%
B– 5 to 15%
C+ and below 0 to 20%

First year JD students matriculating in the fall 2018 semester and after will receive the “Dean’s
List” designation in any semester in which the student’s grade point average is in the top 20% of
the semester grade point averages among first year JD students enrolled during that semester.
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425 West Jefferson Street, P.O. Box 3061601, Tallahassee, FL 32306-1601 

Telephone 850.644.1801 · Fax 850.644.7527 · nstern@law.fsu.edu 

 

THE FLORIDA STATE UNIVERSITY 

COLLEGE OF LAW 
Nat Stern 

John W. and Ashley E. Frost Professor of Law 

 

 

  

I am happy to write in support of Emmalyn Dalton’s application for a position as your 

clerk. Emmalyn has excelled as my student in two courses: Constitutional Law I and 

Constitutional Law II. I want to begin by clarifying that my strong endorsement of Emmalyn’s 

analytical and writing skills is based principally on her performance in Constitutional Law II. 

Her exam essays in Constitutional Law I were quite good but not elite. Based on Emmalyn’s 

impressive participation in that class and later outstanding exam in Constitutional Law II, I 

attribute the difference largely to a traumatic disruption she suffered late in the semester. A close 

relative’s sudden and shocking death forced her to miss classes and undoubtedly undermined her 

focus on her studies. Although Emmalyn did not seek any special accommodation for her 

situation, I believe her performance on that exam would have been comparable to her later one 

absent this sad event. 

 

 As to Emmalyn’s performance in Constitutional Law II, no qualification is needed.  

Emmalyn stood out in this class of 104 students as one who carefully read and consistently 

grasped the assigned material. Thus, I was not at all surprised by her superior performance on the 

examination—one of the best in the class--where her essays displayed a strong mastery of the 

course’s material and analysis. Her outstanding performance also reflected her ability to express 

herself in a clear and organized fashion; both examinations consisted of a long essay and a series 

of six shorter essays. 

 

 Finally, I would commend Emmalyn to you as someone I am confident would make a 

highly congenial clerk to you. In our interactions, she has struck me as kind, considerate, modest, 

and good-natured.  

 

In short, I recommend Emmalyn Dalton to you with enthusiasm. If you have any 

questions about this letter, please don’t hesitate to contact me at 850-644-1801 or 

nstern@law.fsu.edu. 

 

Thank you very much for your attention. 

 

       Sincerely, 

        
       Nat Stern 

       John W. and Ashley E. Frost Professor of Law 

       Florida State University College of Law 
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425 W. Jefferson Street, Tallahassee, Florida 32306-1601 • Telephone 850.644.9928 • Fax 850.644.0879  

College of Law 
THE FLORIDA STATE UNIVERSITY 
    

Public Interest Law Center 
Children’s Advocacy Clinic 
Veterans Legal Clinic 
Immigration Law Project 
Gender and Family Justice Clinic 

 
    
 
 

 
 

9/21/2020 
 
Dear Honorable Judge, 
 

I am honored to write a recommendation letter for Ms. Emmalyn Dalton.  She is brilliant, 
meticulous and hardworking. She is very insightful and has excellent researching and writing skills. 
She is also punctual and efficient. I rank her in the top 5% of my students. 
 

I direct the Florida State University College of Law, Public Interest Law Center, and since 
1997, I have been teaching the Children in Prison Project. Ms. Dalton has enrolled for my Children 
in Prison Project for two semesters. She researched and drafted an appellate brief on the issue of 
whether the 8th Amendment requires a sentencing court to make a finding that a juvenile is 
incorrigible before imposing a juvenile life without parole sentence. Ms. Dalton’s research was 
comprehensive and in-depth. 
 

If you have any questions about Ms. Dalton’s outstanding qualifications for judicial 
clerkship, please contact me. Thank you. 
 
 
 
 
Paolo Annino,  JD, PhD 
Glass Professor of Public Interest Law  
Distinguished University Scholar 
Public Interest Law Center 
FSU College of Law 
Tallahassee, Florida 32306 
850-644-9930 
 

DocuSign Envelope ID: ACA95A78-F32E-49AD-819D-DFD7DA075845
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S U M M A R Y 
 

MATTHEW HALL  

 
 v.  

 

STATE OF FLORIDA 

 

 

 

 

 

 

CASE NO.: 1D19-1920  

LT No.: 1718CF003241A  

CONF. DATE: 03/31/20 

PREPARED BY: 

Emmalyn Dalton 
 

 

 

 
    

 

COUNSEL: For Appellant: Andy Thomas, Public Defender, and Laurel  

Cornell Niles, Assistant Public Defender,   

Tallahassee. 

   

For Appellee:  Ashley Moody, Attorney General, and Heather  

Flanagan Ross, Assistant Attorney General,  

Tallahassee. 

 

 

 

TYPE OF PROCEEDING:  Timely appeal from the imposition of judgment and 

sentence.  

 

 

 

JURISDICTION: We have appellate jurisdiction over criminal judgments and 

sentences entered by the circuit court. Fla. R. App. P. 9.140(b)(1)(A).  
 

ATTACHMENTS: IB and AB  

 
ISSUE, STANDARD OF REVIEW, PRESERVATION:  

 

Did the trial court err when it denied the motion for judgment of acquittal? 

 

Standard of Review: The appropriate standard of review on a motion for judgment of 

acquittal is the de novo standard. Dunn v. State, 206 So. 3d 802, 804 (Fla. 1st DCA 

2016). If the State has presented competent evidence to establish every element of 

the crime, then judgment of acquittal is improper. State v. Odom, 862 So. 2d 56, 59 

(Fla. 2d DCA 2003). 

 

Preservation: This issue was preserved for review.  
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RECOMMENDATION: Affirm.  

 

RELATED CASES: None known. 

 

FACTS: Appellant was charged with trafficking in heroin. (R. 14.)  

  

 On June 7, 2018 Appellant was arrested for trafficking in heroin after he 

participated in a prearranged meet up with a confidential informant and an 

undercover deputy from the Escambia County Sheriff’s Office. (R. 9-10; T. 71-73) 

Prior to this meetup, the confidential informant had contacted Appellant three times. 

The first contact was made by phone when the confidential informant asked 

Appellant to sell him an ounce of heroin. (T. 112.) Appellant declined this initial 

request. (T. 113.) The second request by the confidential informant was made via 

Facebook Messenger. (T. 113.) This time, the informant said he would pay Appellant 

$3,500 if he could get him the ounce of heroin. (T. 113.) Appellant told the informant 

that he did not have the requested amount of the drug but that he could try and get 

it for him. (T. 113.) After not hearing from Appellant, the confidential informant 

contacted him a third time. (T. 113.) It was during this communication that Appellant 

and the confidential informant set up a time and place to complete the transaction. 

(T. 113-114.)  

  

On the date of the scheduled meetup, undercover deputy Cory Caves and the 

confidential informant drove in an unmarked sheriff’s vehicle to the Bread of Life 

Bakery, the predetermined location. (T. 72, 114.) Investigator Caves joined the 

confidential informant in the vehicle because the amount of money they would be 

exchanging for the drugs, $3,000, was more than usually used in these operations 

and he needed to make sure it stayed in the possession of law enforcement. (T. 73.) 

Once at the location, Appellant got into the unmarked vehicle and spoke with 

Investigator Caves and the confidential informant for about ten minutes. (T. 97.) He 

then exited the vehicle and returned with another person who was identified as his 

supplier. (T. 83.) The supplier handed the drugs to Appellant who then exchanged 

the drugs for the $3,000 with Investigator Caves. (T. 99.) Appellant was then arrested 

at the scene. (R. 9-10.) This interaction between Appellant, the undercover deputy, 

and the confidential informant was video recorded. (T. 75-83.) Following Appellant’s 

arrest, Jeremiah Bortle of the Florida Department of Law Enforcement Crime 

Laboratory analyzed the suspected heroin and found that it did contain heroin (T. 

101-102, 106.) 

  

Defense counsel moved for judgment of acquittal at the close of the State’s case 

and at the close of the defense’s case; these motions were denied. (T. 109-110, 121-

122.) Appellant was sentenced to 15 years in prison and fined $100,000, the 

mandatory minimum for the offense of trafficking in heroin. (R. 27-29, 110-111.) 

Appellant testified that he had never sold drugs before the incident at issue in this 

case. (T. 116.) 
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Issue: Did the trial court err when it denied the motion for judgment of 

acquittal? 
 

APPELLANT’S ARGUMENT: The trial court erred in denying Appellant’s motion 

for judgment of acquittal because Appellant was objectively entrapped by the 

confidential informant and law enforcement to sell heroin. In addition, or in the 

alternative, Appellant was subjectively entrapped by the confidential informant and 

law enforcement into selling the trafficking amount of heroin. Based on the 

undisputed facts of the case, no view lawfully favorable to the State could have been 

sustained under the law. Appellant was objectively entrapped because law 

enforcement’s egregious conduct in inducing him to sell the trafficking amount of 

heroin constituted a denial of due process. The confidential informant’s multiple 

attempts to engage Appellant, combined with his prior knowledge of Appellant’s 

addiction and unemployment, amounted to objective entrapment. Additionally or 

alternatively, Appellant was subjectively entrapped by the confidential informant 

and law enforcement because he was induced by the amount of money he was offered 

for the transaction and because he was not predisposed to commit the trafficking 

offense. Because the facts of the case were not in dispute and the State failed to 

introduce evidence of predisposition, the trial court should have granted the motion 

for judgment of acquittal.  

 

APPELLEE’S ANSWER: The trial court properly denied Appellant’s motion for 

judgment of acquittal. Appellant was not objectively or subjectively entrapped by law 

enforcement. If he was entrapped, it could only qualify as subjective entrapment and 

according to section 777.201, Florida Statutes, the issue of subjective entrapment is 

to be submitted to the jury. Because the jury was given instructions on the issue of 

subjective entrapment, Appellant was afforded the proper and only remedy for his 

claims of entrapment.  

 

ANALYSIS: Appellant first argues that his motion for judgment of acquittal should 

have been granted because he was objectively entrapped by law enforcement and the 

confidential informant as an agent of law enforcement. Objective entrapment focuses 

on the conduct of law enforcement. Davis v. State, 937 So.2d 300, 302 (Fla. 4th DCA 

2006). Objective entrapment occurs when law enforcement’s conduct is so outrageous 

that it offends notions of justice and decency, amounting to a denial of due process. 

(Id.) In order to determine whether law enforcement’ conduct amounts to a denial of 

due process, courts engage in a balancing test, weighing “the rights of the defendant 

against the government's need to combat crime.” Bist v. State, 35 So.3d 936, 939 (Fla. 

5th DCA 2010). Examples of conduct that may constitute objective entrapment 

include failure of law enforcement to properly supervise a confidential informant’s 

communication with a defendant and failure by law enforcement to independently 

investigate alleged prior drug activity of a defendant. Soohoo v. State, 737 So.2d 1108, 

1111 (Fla. 4th DCA 1999). However, simply commissioning a crime or providing the 
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opportunity for the defendant to commit the crime is not enough to warrant a finding 

of objective entrapment. Munoz v. State, 629 So.2d 90, 92 (Fla. 1993). Ultimately, the 

court must look to the totality of the circumstances to determine whether law 

enforcement took affirmative action that “entice[d] or facilitate[d] the commission of 

the crime.” Id.  

  

Subjective entrapment “is applied in the absence of egregious law enforcement 

conduct and focuses on inducement of the accused based on an apparent lack of 

predisposition to commit the offense.” Davis, 937 So.2d at 302. The defense of 

subjective entrapment is codified in section 777.201, Florida Statutes, and reads as 

follows: 

(1) A law enforcement officer, a person engaged in cooperation with a 

law enforcement officer, or a person acting as an agent of a law 

enforcement officer perpetrates an entrapment if, for the purpose of 

obtaining evidence of the commission of a crime, he or she induces or 

encourages and, as a direct result, causes another person to engage in 

conduct constituting such crime by employing methods of persuasion or 

inducement which create a substantial risk that such crime will be 

committed by a person other than one who is ready to commit it. 

(2) A person prosecuted for a crime shall be acquitted if the person 

proves by a preponderance of the evidence that his or her criminal 

conduct occurred as a result of an entrapment. The issue of entrapment 

shall be tried by the trier of fact. 

§777.201 Fla. Stat. (2020). Section 777.202 has been interpreted by the Florida 

Supreme Court as codifying the test for subjective entrapment articulated by the 

United States Supreme Court in Jacobson v. United States, 503 U.S. 540 (1992). 

Munoz, 629 So.2d at 99. The test delineated by the Court in Jacobson addresses three 

principles: “The first two involve questions of fact and differing burdens of proof, and 

the third addresses whether the issue of entrapment must be submitted to the jury 

or whether the issue can be decided by the judge as a matter of law.” Id. 

 

The first question in the subjective entrapment analysis is whether an agent 

of the government induced the accused to commit the offense charged. Id. The second 

question is whether the defendant was predisposed to commit the offense charged. 

Id. The defense must show inducement and lack of predisposition by a preponderance 

of the evidence. Dial v. State, 799 So.2d 407, 409 (Fla. 4th DCA 2001). After the 

defense has met its burden with regard to lack of predisposition, the burden shifts to 

the state to prove beyond a reasonable doubt that the defendant was predisposed to 

commit the offense. Id. The third question under the subjective test is whether the 

issue of entrapment should be submitted to the jury or decided as a matter of law by 

the trial judge. Munoz, 629 So.2d 90 at 100. According to the court in Munoz, the 
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question of predisposition should be submitted to the jury “when factual issues are in 

dispute or when reasonable persons could draw different conclusions from the facts.” 

Id.  

 

As previously stated, objective entrapment focuses on the conduct of law 

enforcement and its agents. Davis, 937 So.2d at 302. Unlike in Soohoo v. State, the 

contact between Appellant and the confidential informant was monitored by law 

enforcement. 737 So.2d at 1111; (T. 92.) The arrest report indicates that the 

confidential informant gave Appellant’s name as someone currently involved in the 

sale and distribution of narcotics and then positively identified him based on a photo 

from a previous arrest. (R. 9.) The record also reflects, however, that Appellant had 

never before been arrested for involvement in the sell or distribution of narcotics; he 

had only ever been charged with misdemeanor crimes of dishonesty. (T. 111, 116.) It 

is unclear based on the record whether law enforcement independently investigated 

the confidential informant’s claims. Soohoo, 737 So. 2d at 1111. Under the totality of 

the circumstances (Appellant’s known drug addiction, law enforcement’s monitoring 

of the confidential informant, and law enforcement’s non-coercive relationship with 

the confidential informant) the conduct of law enforcement was proper and Appellant 

was not denied due process. Bist, 35 So.3d at 939; (T. 89, 92, 115.) As previously noted, 

simply commissioning a crime or providing the opportunity for the defendant to 

commit the crime is not enough to warrant a finding of objective entrapment. Munoz, 

629 So.2d at 92.  

 

Subjective entrapment focuses on inducement and the predisposition of the 

defendant to commit the offense charged. The first question in the subjective 

entrapment analysis is whether a government agent induced the accused to commit 

the charged offense. It is undisputed that the confidential informant qualified as an 

agent of law enforcement. Appellant argues that he was induced to commit the crime 

by the amount of money offered to him and the number of times he was contacted by 

the confidential informant. The amount of money Appellant was offered for the ounce 

of heroin was on the low end of that amount’s street value. (T. 73). However, 

Appellant admitted that he would likely use the money from the sale to fund his own 

addiction and the amount of money offered could be considered substantial for that 

purpose. (T. 116). Thus, reasonable minds could differ on whether this offer induced 

Appellant to commit the charged offense. Appellant also argues that the confidential 

informant induced him to commit the crime by contacting him three times. The 

amount of messages/calls placed to Appellant by the confidential informant seems to 

fall below the amount necessary to show inducement. For example, in Nadeau v. 

State, the court found inducement where the informant called the defendant’s home 

2 to 3 times a day for three months. 683 So.2d 504, 505 (Fla. 4th DCA 1995). 

Additionally, no threats were made by the confidential informant towards Appellant 

in the discussions about buying the drugs. (T. 116).  
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The second question is whether the defendant was predisposed to commit the 

charged offense. Appellant had no previous convictions for trafficking in heroin; he 

had never sold heroin in any quantity before the incident at issue in this appeal. (T. 

116-117.) Appellant was, however, a heroin addict and had purchased heroin before 

for personal use. (T. 115-116). These facts could suggest that Appellant was 

predisposed to commit the crime of trafficking in heroin; that he was “ready and 

willing without persuasion, to commit the offense.” Munoz, 629 So.2d at 99. Appellant 

understood the terminology and other basics of the heroin trade. (T. 75-83.) 

Contrarily, the fact that Appellant initially declined to make the sale to the 

confidential informant could suggest that without the involvement of law 

enforcement (i.e., the multiple attempts by the confidential informant to engage 

Appellant), Appellant would not have participated in any sale of heroin. (T. 116). 

Ultimately, reasonable minds could differ as to whether Appellant was predisposed 

to commit the crime of trafficking in heroin.  

 

Finally, the third question in the subjective entrapment analysis is whether 

the issue of entrapment should be submitted to the jury or decided as a matter of law 

by the trial judge. Because “reasonable persons could draw different conclusions from 

the facts” of this case, the trial judge properly submitted the question of entrapment 

to the jury. Munoz, 629 So.2d at 100.  

 

Appellant was not objectively entrapped because the conduct of law 

enforcement was not so egregious that it constituted a denial of due process. 

Additionally, the issue of entrapment was properly submitted to the jury as 

reasonable persons could draw different conclusions from the facts. Appellant’s 

motion for a judgment of acquittal was properly denied and I recommend affirming 

this issue.  

 

CONCLUSION: Although Appellant’s arguments on objective and subjective 

entrapment have merit, they must ultimately fail as insufficient to warrant a 

judgment of acquittal. I recommend affirming the issue.  
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June 1, 2021 
 
The Honorable Elizabeth W. Hanes 
Magistrate Judge 
United States District Court for the Eastern District of Virginia 
701 East Broad Street 
Richmond, VA 23219 
 
Dear Judge Hanes: 
 
I am a rising third-year student at the University of Richmond School of Law, and I am very 
interested in clerking for you for the 2022-2024 term. As a Richmond native and someone 
who intends to remain in the area, I have a strong interest in the cases that come before 
your court. I am eager to put the legal research and writing skills I have developed as a 
student to use in service of your work. 
 
I first learned that I enjoy researching case law and statutes, applying the law to the 
relevant facts of a case, and effectively conveying that analysis in writing in Legal Analysis 
& Writing I, for which I received the highest grade in my section. I further honed those 
skills this past year as a member of the University of Richmond Public Interest Law Review 
and the Moot Court Board. I also work as a research assistant to Professor Laura Webb, 
helping her with her work on rhetoric. Her Art of the Argument class, from which my 
writing sample comes, focused on persuasive legal communication. 
 
I would greatly appreciate the opportunity to discuss employment as your law clerk. 
Enclosed, please find my application materials. Please let me know if you would like 
anything additional, and I thank you for your consideration. 
 
Sincerely, 
 

 
 
Chris Davis 
 
Enclosures 
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Christian Jay Davis 
2900 Irisdale Avenue • Henrico, VA 23228 
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EDUCATION 
 
University of Richmond School of Law                Richmond, VA 
Candidate for Juris Doctor                    May 2022 

● GPA: 3.67 (Class Rank: Top 30%) 
● Notes & Comments Editor, University of Richmond Public Interest Law Review 
● Treasurer, Moot Court Board 
● CALI Award for Excellence in Legal Analysis & Writing I 
● Research Assistant to Laura Webb, Professor of Law 
● Pro Bono Intern: ACLU of Virginia; Racial Justice Criminal Defense Project 

 
Virginia Commonwealth University                Richmond, VA 
Master of Teaching in Secondary Education, Social Studies               May 2014 

● GPA: 3.86 
● Collaborated with supervisor on alternatives to standardized testing 

          
The College of William & Mary          Williamsburg, VA 
Bachelor of Arts, cum laude, in Government and Psychology                         May 2010 

● GPA: 3.60 
● Design Editor and reporter for Virginia Informer newspaper 

 
EXPERIENCE 
 
Henrico County Attorney’s Office                 Henrico, VA 
Intern                             May 2021 – Present 

● Research and write memos on legality of proposed school-board policies 
● Assist attorneys with preparation for students’ due-process hearings 
● Observe proceedings in juvenile and domestic, general district, and circuit court 

 
Legal Aid Justice Center                  Richmond, VA 
Intern, Youth Justice Program                      May 2020 – July 2020 

● Wrote memo interpreting recent revisions to juvenile justice laws  
● Communicated with special-education clients regarding virtual learning 
● Created parent/student-advocacy document using COVID-related VDOE guidance 

 
Chesterfield County Public Schools         Chester, VA 
Social Studies Teacher, Thomas Dale High School         August 2014 – May 2019 

● Taught AP Psychology, U.S. & VA Government, U.S. & VA History, and World History I 
● Facilitated Q&A sessions for students with U.S. House of Representatives candidates 
● Sponsored the Chess Club 
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June 2, 2021 
 
The Honorable Elizabeth W. Hanes 
United States District Court 
Eastern District of Virginia 
Spottswood W. Robinson III & Robert R. Merhige, Jr., U.S. Courthouse 
701 East Broad Street, 5th Floor 
Richmond, VA 23219 
 
Re:  Christian J. Davis Candidacy for Judicial Clerkship 
 
Dear Judge Hanes: 
 
It is my pleasure to recommend Mr. Chris Davis to you. I first met Mr. Davis when he was my 
student in the University of Richmond School of Law’s Legal Analysis & Writing I-II class during 
the academic year 2019-20. The students in this year-long course engage in a principled, systematic 
process of legal writing, research, and analysis to prepare them for the rigors of service-oriented 
legal practice in a rapidly-changing world. Students develop a set of skills that are adaptable to 
many types of legal issues and communication needs.  

I am well qualified to appraise Mr. Davis. Legal Analysis & Writing is a small class, with no more 
than thirty students in each section. Throughout each semester, I meet individually with each 
student on multiple occasions to discuss and provide feedback on writing assignments. In addition 
to their written assignments, I require the students to provide an oral update on their research and 
analysis during the spring semester. These assignments and meetings provide me with ample 
opportunity to understand and evaluate the skills, abilities, and attitudes of each student. Following 
this class, I was happy to have Mr. Davis serve as a Research Assistant in fall 2020 (for academic 
credit). He was also my student in the spring 2021 upper-level class, Art of Argument. The latter 
was a class of ten students in which participants constructed several persuasive arguments in both 
written and oral form, including an op-ed article, a public policy speech, and a brief and oral 
argument on a motion to dismiss.  Based on the strength of his work, I have asked him to continue 
to serve in a Research Assistant capacity for the upcoming academic year. I am very familiar with 
his work and abilities, and we have talked about his interest in a judicial clerkship. 

I am confident Mr. Davis will be an excellent choice for your judicial clerk. He is dedicated, 
professional, and thoughtful. His grades and class rank attest to his strong intellectual abilities and 
work ethic. He is able to research, analyze, and communicate his analysis in an organized and 
effective manner, both verbally and in writing. He is attentive to deadlines and professional.  
 
Today’s law clerks need more than excellent analytical and communication skills. They need a 
commitment to excellence, an awareness of their own strengths and challenges, and a desire to 
serve. Mr. Davis displays all those attributes. In particular, I have been impressed with his ability to 
look for creative solutions or unusual arguments that other students may overlook. His background 
in teaching has given him additional insight into problem-solving and interpersonal communication. 
I have no reservations in recommending him to you and believe he will be an asset to your 
chambers.  
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June 2, 2021 
Page 2 

Should you have questions regarding Mr. Davis’s performance in my classes or potential for this 
position, please do not hesitate to contact me directly at lawebb@richmond.edu. 

Sincerely, 

Laura A. Webb 
Professor of Law, Legal Practice
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June 2, 2021 
 
The Honorable Elizabeth W. Hanes 
United States District Court 
Eastern District of Virginia 
Spottswood W. Robinson III & Robert R. Merhige, Jr., U.S. Courthouse 
701 East Broad Street, 5th Floor 
Richmond, VA 23219 
 
Re:  Chris Davis’ Clerkship Application 
 
Dear Judge Hanes: 
 
I am pleased that Chris Davis is applying to work with you as your law clerk and pleased to have 
this opportunity to support Chris’ application. 
 
In his first year, Chris was one of the 35 students in my Contracts class.  In the fall of his second 
year, Chris was one of the 37 students in my Bankruptcy class.  Then, this past semester, Chris 
was in my Business Associations class.  I know Chris and know his work. 
 
Chris has benefitted from his working a few years between college and law school. While 
studying law is demanding, it is not as demanding as clerking for a judge – or teaching high 
school.  In Contracts, then Bankruptcy, then Business Associations, Chris has always been fully 
committed, fully engaged.   
 
Chris not only works hard but he does very good work.  He understands how to read and apply 
the Uniform Commercial Code, the Bankruptcy Code, and business associations statutes.  My 
assessment of the quality of Chris’ work product is based not only on his performance on three 
final exams but also on his performance in more than 100 class meetings.  
 
I have urged Chris to apply for judicial clerkships.  I urge you to consider Chris’ application. 
 
Sincerely, 

 
David G. Epstein 
George Allen Chair 



OSCAR / Davis, Christian (University of Richmond School of Law)

Christian J Davis 1133

Christian Jay Davis 
2900 Irisdale Avenue • Henrico, VA 23228 

chris.davis@richmond.edu • 804-229-4468 
 
 
Assigned the role of the plaintiff’s attorney, I prepared the following brief for Professor 
Laura Webb’s Art of the Argument class in Spring 2021. A few days after submission, a 
student representing the defendant and I presented oral arguments in support of our briefs 
before Professor Henry Chambers, who acted as the presiding judge. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MAINE 

PORTLAND DIVISION 
 
________________________________ 
      ) 
ADNAN DHANIAL    )  
      ) 

PLAINTIFF,   ) 
      ) 
 v.     )  CASE NO. XX-XXXX 
 )   
GENERIC CORPORATION  ) 

 )     
      )      
  DEFENDANT.  )  
________________________________ ) 
 

 
BRIEF IN OPPOSITION TO DEFENDANT’S MOTION TO DISMISS 

 
 

INTRODUCTION 
 
 Plaintiff Adnan Dhanial alleges that his employer, Defendant Generic Corporation 

(“Generic”), discriminated against him because his supervisor thought he was Muslim 

when he is, in fact, Sikh. In its motion to dismiss this case pursuant to Federal Rule of 

Civil Procedure 12(b)(6), Generic does not dispute the allegation but argues that 

“misperception discrimination” is not cognizable under Title VII of the Civil Rights Act of 

1964. Some circuits have adopted that view, and others have not. See, e.g., El v. Max 

Daetwyler Corp., 451 Fed. Appx. 257 (4th Cir. 2011); but see EEOC v. WC&M Enters., 

Inc., 496 F.3d 393 (5th Cir. 2007). 

This court should deny Generic’s motion because the Supreme Court has 

interpreted Title VII to bar employers from, intentionally or not, using an employee’s 

membership in a protected class as a “motivating factor” or “but-for” cause of an 
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employment decision. Such an interpretation comports with Congress’s broad aim of 

reducing workplace discrimination through Title VII of the Civil Rights Act of 1964, and it 

avoids absurd results like exculpating especially ignorant discriminators. 

 

STATEMENT OF FACTS 

 This matter arises from a business’s adverse treatment of an employee because 

of his religion. For over three years, Plaintiff Adnan Dhanial worked at Generic as a 

customer service representative and consistently received positive quarterly 

performance reports from his supervisor, Jeffrey Kane. Compl. ¶16. Mr. Kane always 

described Mr. Dhanial’s work as “excellent” and “good” and recognized him as “an 

effective member of the team” and “a valuable employee.” Compl. ¶¶16-17.  

Unfortunately, Mr. Dhanial also received other messages at work. A practicing 

Sikh whose parents immigrated from India, Mr. Dhanial wears a turban and beard. 

Compl. ¶¶10-12. These characteristics led his coworkers to the mistaken belief that Mr. 

Dhanial is a Muslim. Compl. ¶19. They told him that “Muslims don’t belong in this 

country” and that “[i]f we really want to make America great again, the first thing to do is 

get rid of all the Muslims.” Compl. ¶20. One day Mr. Dhanial opened his mailbox to find 

a burnt Koran inside. Id. When Mr. Dhanial complained of these incidents to his 

supervisor, Mr. Kane dismissively said, “Well, you know Muslims aren’t too popular in 

this country, with y’all being terrorists and all.” Compl. ¶21. 

When Mr. Dhanial applied for a senior customer service representative position, 

he did not receive an invitation to interview for it. Compl. ¶22-23. Despite numerous 

poor performance reviews from supervisors, complaints from customers, and less time 
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spent at Generic compared with Mr. Dhanial, a Christian man got the position instead. 

Compl. ¶24. When Mr. Dhanial asked Mr. Kane about the decision, he replied, “Do you 

know how much heat I would get if I promoted a Muslim?” Compl. ¶25. 

 

ARGUMENT 

 To avoid dismissal under Rule 12(b)(6), a plaintiff must “state a claim to relief that 

is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). In the 

Title VII context, dismissal would be warranted if the plaintiff cannot show membership 

in a “protected class.” See, e.g., Afshar v. Pinkerton Academy, 2004 WL 1969873 at *4 

(1st Cir. 2004). Here, however, Plaintiff has met this burden, as he was discriminated 

against because of his religion based on the Supreme Court’s interpretation of Title VII, 

Congress’s broad intent in passing the law, and public policy concerns.  

 

I. The Supreme Court has interpreted Title VII’s “because of” language to 

merely mean a “motivating factor” or “but-for” cause 

Title VII’s disparate-treatment provision bars employers from discriminating 

against any individual “because of such individual’s race, color, religion, sex, or national 

origin.” 42 USC § 2000e-2(a)(1) (2020). The statute clarifies the meaning of “because 

of,” providing that membership in a protected class cannot be a “motivating factor” of an 

adverse employment practice. Id. §2000e-2(m). Additionally, by its silence, the statute 

does not impose the knowledge requirement that Generic is advocating for. In E.E.O.C. 

v. Abercrombie & Fitch Stores, Inc., the plaintiff, a practicing Muslim who wore a 

headscarf as part of her religion, was not hired because she would have violated the 
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store’s appearance policy, which forbade employees from wearing hats. 575 U.S. 768 at 

770 (2015). The store argued that, because it did not have “actual knowledge” of the 

plaintiff’s reason for wearing a headscarf, it had not violated Title VII by not offering her 

an accommodation. Id. at 772. The Supreme Court disagreed: “An applicant need only 

show that his need for an accommodation was a motivating factor in the employer’s 

decision.” Id.  

Here, Generic does not dispute that Mr. Kane and other employees thought Mr. 

Dhanial was Muslim because of his turban and beard. See Compl. ¶¶12, 19. Nor does it 

dispute that such a perception contributed to Mr. Kane’s decision not to promote Mr. 

Dhanial. Compl. ¶25. Under the Abercrombie framework, regardless of Generic’s lack of 

actual knowledge of Mr. Dhanial’s religion, his religion was a motivating factor in its 

adverse employment decision. See 575 U.S. at 772. 

The Supreme Court has elsewhere construed Title VII’s “because of” language to 

align with tort law’s notion of a but-for cause. See, e.g., University of Texas 

Southwestern Medical Center v. Nassar, 570 U.S. 338, 346-47 (2013). “It is … textbook 

tort law that an action ‘is not regarded as a cause of an event if the particular event 

would have occurred without it.’” Id. at 347 (quoting W. Keeton et al., Prosser and 

Keeton on the Law of Torts 265 (5th ed. 1984)). “In other words, a but-for test directs us 

to change one thing at a time and see if the outcome changes. If it does, we have found 

a but-for cause.” Bostock v. Clayton Co., Ga., 140 S. Ct. 1731, 1739 (2020).  

In Bostock, the Supreme Court applied that logic to find that an employer violates 

Title VII when it discriminates against a gay or transgender individual. 140 S. Ct. at 

1741. Although the statute does not explicitly protect such individuals, the statute does 
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prohibit discrimination on the basis of sex. 42 USC § 2000e-2(a)(1) (2020). The Court 

ruled that sex is inextricably connected to both sexual orientation and gender identity, 

so discriminating on the basis of either is also discriminating on the basis of sex. 140 S. 

Ct. at 1741. Writing for the majority, Justice Gorsuch described a hypothetical situation 

in which an employer has two employees, both of whom are attracted to men, but one is 

a man and the other is a woman. Id. “If the employer fires the male employee for no 

reason other than the fact that he is attracted to men, the employer discriminates 

against him for traits or actions it tolerates in his female colleague. Put differently…, the 

affected employee’s sex is a but-for cause of his discharge.” Id.  

Likewise, Mr. Dhanial’s religion is a but-for cause of his discrimination. But for Mr. 

Dhanial’s faith, which requires that he wear a turban and beard, Generic would not have 

discriminated against him. Mr. Kane might have treated Mr. Dhanial differently had he 

realized that Mr. Dhanial is not Muslim but Sikh, but that is irrelevant; through the 

actions of Mr. Kane, Generic discriminated against Mr. Dhanial because of his religion. 

 

II. Congress intended Title VII to broadly stamp out discrimination in the 

workplace 

Congress enacted the Civil Rights Act of 1964 in response to racial division and 

protest. “The goals of this bill are simple ones: [t]o extend to Negro citizens the same 

rights and the same opportunities that white Americans take for granted,” said Senator 

Hubert Humphrey. 110 Cong. Rec. 6552 (1964). But given the opportunity to pass 

landmark legislation, Congress did not focus merely on race. It aimed to more generally 

“eliminate, through the utilization of formal and informal remedial procedures, 
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discrimination in employment based on race, color, religion, or national origin.” H.R. 

Rep. No. 914, 88th Cong., 1st Sess., 26 (1963). “The objective of Congress in the 

enactment of Title VII … was to achieve equality of employment opportunities and 

remove barriers that have operated in the past to favor … white employees over other 

employees.” Griggs v. Duke Power Co., 401 U.S. 424, 430-31 (1971). 

Such a broad purpose does not comport with Generic’s narrow reading of the 

statute, which would condone misperception discrimination. By contrast, it is “the duty of 

the courts to make sure that the Act works, and the intent of Congress is not hampered 

by a combination of a strict construction of the statute and a battle with semantics.” 

Culpepper v. Reynolds Metals Co., 421 F.2d 888 (5th Cir. 1970). The Supreme Court 

has historically helped ensure the legislation works by upholding expanded readings of 

Title VII that cover discrimination in the workplace not explicitly forbidden by Congress. 

See, e.g., Meritor Savs. Bank v. Vinson, 477 U.S. 57, 64-67 (1986) (barring sexual 

harassment) and Oncale v. Sundowner Offshore Serv., Inc., 523 U.S. 75, 80 (1988) 

(barring same-sex harassment). 

In the Americans with Disabilities Act of 1990, Congress both explicitly required 

and dispensed with a knowledge requirement in an antidiscrimination statute. Compare 

42 USC § 1212(b)(5)(A) (2020) (requiring employers to make reasonable 

accommodations only for an employee’s “known physical or mental limitations”) with id. 

§ 12102(2)(C) (defining the term “disability” to include “being regarded as having such 

an impairment”). Passed decades earlier, Title VII does not contain such qualifiers, but 

the Supreme Court has construed their absence consistently with Congress’s intent to 

quash discrimination generally. Writing for the majority in Abercrombie, Justice Scalia 
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declared that Title VII’s silence on the matter indicates a prohibition of “certain motives, 

regardless of the state of the actor’s knowledge.” 575 U.S. at 773 (emphasis in original). 

Additionally, Congress created and conferred upon the Equal Employment 

Opportunities Commission the power to enforce Title VII. 42 USC § 2000e-4 (2020). 

Multiple circuits have relied on the EEOC’s liberal guidance regarding plaintiffs’ 

misperception discrimination claims. In EEOC v. WC&M Enters., Inc., the Fifth Circuit 

held that an Indian who was perceived and discriminated against as a Muslim had a 

cognizable discrimination claim. 496 F.3d 393, 401 (2007). “It is not necessary to show 

that the alleged discriminator knew the particular national origin group to which the 

complainant belonged.” Id. (quoting Guidelines on Discrimination Because of National 

Origin, 45 Fed. Reg. 85,632, 85,633 (Dec. 29, 1980) (emphasis in original)). In Jones v. 

UPS Ground Freight, the Eleventh Circuit also relied on EEOC guidance to vacate a 

district court’s granting summary judgment to the defendant where the plaintiff, a black 

man, was mistaken for a Native American and ridiculed as such. 683 F.3d 1283, 1304 

(2012). “[A] harasser’s use of epithets associated with a different ethnic or racial 

minority than the plaintiff will not necessarily shield an employer from liability for a 

hostile work environment.” Id. at 1299. The court cited EEOC Compliance Manual § 15-

II (2006), which held that “Discrimination against an individual based on a perception of 

his or her race violates Title VII even if that perception is wrong.” Id. at n. 42. 

Finally, Congress has moved in recent years to clarify its intent through the 

Equality Act, which would amend Title VII to explicitly recognize misperception 

discrimination. With all voting Democrats and eight Republicans in favor, the House of 

Representatives passed the bill in 2019. H.R. 5 - Equality Act, Congress.gov, 
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https://www.congress.gov/bill/116th-congress/house-bill/5/. Although the Senate did not 

act before the end of the session, the Senate version of the bill attracted 46 co-

sponsors, including Republican Susan Collins. S.788 - Equality Act, Congress.gov, 

https://www.congress.gov/bill/116th-congress/senate-bill/788. Since new members of 

Congress were sworn in this January, Democrats retained their control of the House 

and now have a majority in the Senate, so Congress is likely to pass the bill. 

 

III. Public policy requires that cases of misperception discrimination be 

treated the same as regular cases of discrimination 

The court here should not impose an actuality requirement on people 

discriminated against in the workplace, else especially ignorant discriminators will be 

absolved of their actions. “[A]n employer that acts based on perception or stereotype 

regarding a person possessing a certain protected trait … is no less a ‘discriminator’ just 

because [the] perception or applied stereotype was ‘wrong’ rather than ‘right.’” Craig 

Robert Senn, Perception over Reality: Extending the ADA’s Concept of Regarded as 

Protection under Federal Employment Discrimination Law, 36 Fla. St. U. L. Rev. 827, 

827 (2009). 

Burrage v. FedEx Freight, Inc., shows the absurdity of doing otherwise. 2012 WL 

1068794 (N.D. Ohio). There, the defense conceded that supervisors and co-workers 

had called Nathaniel Burrage a “Mexican” and “cheap labor” and had yelled “andale” 

and “arriba” at him. Id. at *1. When Mr. Burrage attempted to prevent the problem from 

escalating by telling a supervisor that he was actually half-Black and half-white, the 

supervisor replied that he “looked Mexican” and continued to refer to him as “the 
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Mexican.” Id. at *8 n.8. Granting summary judgment to the defense and imposing an 

actuality requirement on Title VII plaintiffs, the court highlighted that Mr. Burrage did not 

“maintain that his supervisors and co-workers began to use any terms that were … 

related to his status as an African-American, upon learning of his true race.” Id. The 

supervisors, then, actually benefited from ignoring Mr. Burrage’s statement and 

continuing to use racist epithets misaligned with their target’s actual race.  

If the court here grants Generic’s motion to dismiss, it will set the same 

preposterous precedent: so long as racists, misogynists, and other bigots misdirect their 

prejudice, they will face no repercussions. A non-Hispanic person could face the 

barrage of taunts Mr. Burrage was subjected to and have no legal recourse. 

Conversely, employers could freely call a non-mixed person a “‘zebra,’ ‘Euronigger,’ or 

‘half-breed.’” D. Wendy Greene, Categorically Black, White, or Wrong: “Misperception 

Discrimination” and the State of Title VII Protection, 47 U. Mich. J. L. Reform 87, 110 

(2013) (quoting from cases in which courts did recognize plaintiffs’ Title VII claims of 

racial discrimination).  

Granting Generic’s motion would also ignore the rising frequency of 

misperception discrimination in our increasingly diverse country. With “increased 

immigration, cultural diversity, interracial marriages, and transracial adoptions…, courts 

will likely encounter more discrimination cases where an alleged dissonance exists 

between the employer’s categorization of an employee and the employee’s self-

identification.” Greene at 101. The case here involves discrimination because of 

religion, but the court’s decision here will also affect Title VII claims based on racial 

discrimination. In those cases, an actuality requirement would force judges and juries to 
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reengage, as they did when discriminatory laws like those forbidding miscegenation 

were allowed, in racial speculation based on plaintiffs’ physical features, family histories, 

and stereotypes. Greene at 146. Leonard v. Katsinas recently showed the untenability 

of such a policy in the context of Section 1981 of the Civil Rights Act of 1866. See 42 

U.S.C. § 1981 (2020); No. 05-1069, 2007 WL 1106136 (C.D. Ill. Apr. 11, 2007). The 

plaintiffs there alleged that they were denied entry to a restaurant because its general 

manager believed they were Native American. Id. at *5. The court dismissed the case 

because it held that the plaintiffs at trial would have to prove they were Native American 

by “competent evidence,” which the court mused could be “physical appearance, 

language, cultural activities, or associations.” Id. at *12, *13. Instead of requiring 

plaintiffs to prove something about which reasonable finders of fact might differ, 

defendants should bear the burden of showing that their challenged actions were not 

motivated by race or any other protected class under Title VII. 

 

CONCLUSION  

Supreme Court interpretation of Title VII, Congress’s broad goal of eradicating 

racism in the workplace, and public policy show that Mr. Dhanial belongs to a protected 

class under Title VII. Accordingly, this court should deny Defendant’s motion to dismiss. 

 

Respectfully submitted, 

       By:______/s/________ 

       Chris Davis, MSB No. 88980 
GRIEND & DIAMOND P.C. 
1555 Old City Street, Suite 120 
Portland Maine 04101 
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Andrew M. De Leo 
Address: 732 Cherokee Street Apt. 109, New Orleans, Louisiana 70118 Contact Info: 305-431-6877 adeleo@tulane.edu 

 
 

 

April 12, 2022 
701 East Broad Street 
Richmond, VA 23219 

 

Your honor, 

I am a third-year law student at Tulane University Law School writing to apply for a clerkship in 

your chambers in Richmond.1 I have a 3.59 GPA, am in the top third of my class, and have extensive 

experience externing in judicial chambers at the district and appellate levels, both state and federal. 

To me, a judicial clerkship is the best of all (legal) worlds: highly varied and fast paced work 

performing meaningful service to society, and adjudicating in favor of what is proper rather than 

whichever side one is obligated to represent. I have striven for judicial work over my law school career, 

including as an extern with the (late) Judge Martin Feldman and Judge Lance Africk at the United States 

District Court for the Eastern District of Louisiana, as well as at the Louisiana Supreme Court for Justice 

Jefferson Hughes. I would be honored for the opportunity to continue working for the judiciary in your 

chambers. 

I bring experience working in law offices and judicial chambers, an accomplished academic 

record, and a strong ability to both multitask and calmly handle stressful and time-sensitive situations 

individually and as a member of a team. Thank you very much for reading this and for your 

consideration.  

 

Kindest regards, 

Andrew Maher De Leo 

 
1 Even if the Eastern District of Virginia’s site does not make that as easy to figure out as you would think. Sure, it is 
listed under court schedules (several arraignments and a settlement conference on this day) and the courtesy copy 
requirements (for documents exceeding 10 pages), but those are not the first places one would think to look!  
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• Tulane University Law School, New Orleans, LA  

o Juris Doctor Candidate, May 2022 

o Cumulative GPA:  3.593 

o Class Rank: 56/180, Top Third. 

o Highest Grade in Class: Constitutional Criminal Procedure- Adjudication, Fall 2021. 

• Tulane University, New Orleans, LA  

o Bachelor of Arts, History, May 2019 

o Cumulative GPA:  3.415 

o Study Abroad: Central European Studies, Prague, Czech Republic, Fall 2017 

o Selected Work:  Law and Disorder on the Chinese Frontier: The Nature of Chinese 

Rule in Xinjiang from 1750 to 2000 

 

EXPERIENCE:  

 

o USDC Eastern District of Louisiana, New Orleans, LA (ongoing) 

o Extern-Chambers of Judge Lance M. Africk, August 2021 – May 2022. 14 hours/week 

o Louisiana Supreme Court, New Orleans, LA 

o Extern- Chambers of Justice Jefferson D. Hughes, July 2021- August 2021. 54 hours/total 

o Jefferson Parish District Attorney’s Office, Gretna, LA 

o Law Clerk- Family Violence Unit, May 2021-July 2021 40 hours/week 

o USDC Eastern District of Louisiana, New Orleans, LA 

o Extern-Chambers of Judge Martin Leach-Cross Feldman, (externship cancelled due to COVID-

19, originally May-June 2020).  

o Orleans Parish District Attorney’s Office, New Orleans, LA  

o Law Clerk-Appeals Division, June 2018 - August 2018 40 hours/week 

o Washington Office of Congresswoman Ileana Ros-Lehtinen, Washington DC 

o Congressional Intern, June 2017 - August 2017 40 hours/week. 

o United States Army ROTC-Orleans Battalion, New Orleans, LA 

o Army Cadet, August 2015 – September 2016 (withdrew as result of injury sustained in 

training) 

o Miami Dade State Attorney’s Office, Miami, FL 

o Intern-Traffic Crimes Division, June 2015-August 2015 

o Local District Office of Congresswoman Ileana Ros-Lehtinen, Miami, Florida 

o Congressional Intern, June 2014 - August 2014 

 

   QUALIFICATIONS AND INTERESTS:     

 

o Nominated to the United States Military Academy at West Point by Congresswoman Ileana Ros-

Lehtinen, 2015.  

o Minor proficiency in Spanish, Mandarin, Czech.  

o Interests include History (primarily American, European, and Military), reading non-fiction and 

newspapers, beaches, swimming, and zoos/animals (Audubon Zoo member/volunteer).  
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UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF LOUISIANA1 

 

 

SH AND                             CIVIL  

RH, 

and the interdict, their daughter, 

TH 

  

VERSUS            No. 21-XXXX 

 

AG, LLC, ET AL  SECTION I 

 

ORDER & REASONS 

Before the Court is a motion to remand filed by the plaintiffs, SH and RH (“the 

H’s”) on behalf of their daughter TH (“TH”), arguing that removal to this Court was 

improper because there is incomplete diversity among AG, LLC (“AG”) and the other 

defendants.2  Defendant, AG, opposes the motion,3 arguing that the plaintiff has 

agreed to settle and dismiss the non-diverse defendants, HN Trucking, LLC (“HN 

Trucking”), HN (“Mr. HN”), and WL (“WL”), and that they, therefore, do not defeat 

diversity.  For the following reasons, the motion is granted. 

I. 

 This case arises out of a motor vehicle accident between a car, that plaintiff TH 

was riding in, and a truck operated by WL, owned by HN Trucking.4 Town Specialty 

Insurance Company (“Town”) issued the primary liability policy for HN Trucking, 

HIC Insurance Company (“HIC”) issued an excess policy of insurance for the same, 

 
1 NOTE TO THE READER OF THIS WRITING SAMPLE: NAMES WERE EDITED OUT. FORMAT 

OF ORDER AND REASONS IS IN KEEPING WITH OFFICE STYLE. 
2 R. Doc. No-6-1, at 1.  
3 R. Doc No 8, at 1-2  
4 R. Doc. No. 1-5, at 3  
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and GA Insurance Company (“GA”) issued a comprehensive automobile liability 

insurance policy for the vehicle operated by DP (“DP”), whose car TH was riding in.5 

WL’s truck had previously been towing a trailer allegedly owned by AG.6 The 

Plaintiffs filed this lawsuit in the Civil District Court for the Parish of Orleans on 

May 6, 2021 against HN Trucking, Mr. HN (the owner of HN Trucking), WL, DP, GA, 

AG, Town, and HIC.  

 The Plaintiffs state that, on November 27, 2020, in St. Charles Parish, plaintiff 

TH was a passenger in a Ford F150, when WL, operating a 1997 Peterbilt tractor 

trailer, allegedly pulled out in front of the F150.7 In the resulting accident, plaintiff 

TH suffered catastrophic injuries resulting in a judgement of permanent 

interdiction.8 Plaintiffs assert claims for negligence against WL and his insurers, 

vicarious liability and direct negligence claims against HN Trucking and Mr. HN, 

and a claim for negligent hiring, training, and supervision against AG.9 

 At the time of removal, both parties agree that GA, DP, and HIC have been 

dismissed.10 Of the alleged remaining parties, HN Trucking is a Louisiana LLC, WL 

is a Louisiana citizen, Mr. HN is a Louisiana citizen, AG is a Delaware LLC, and 

Town is a foreign insurance company authorized to do business in the state of 

Louisiana.11 

 
5 Id. at 4 
6 Id at 5. 
7 R. Doc. No. 6-1, at 2 
8 Id. at 3 
9 R. Doc. 1, at 2 ¶ 3. 
10 R. Doc. No. 1-3, 4 and R. Doc. No. 6-1, at 3 
11 R. Doc. No. 1-2, 3-4 
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 AG removed this matter to this Court based on diversity jurisdiction.12 AG 

argues that they are the only real party left to the present controversy, as The 

Plaintiffs have voluntarily dismissed the non-diverse defendants.13 AG points to a 

letter sent to plaintiffs by counsel for Town Insurance (“the Town Letter”), which 

additionally contained a signed settlement affidavit covering the non-diverse parties, 

and unsigned joint motions to dismiss all remaining defendants aside from AG.14 The 

Plaintiffs bring this motion to remand, arguing that complete diversity is lacking due 

to the presence of Louisiana citizens HN Trucking, Mr. HN, and WL.15 Plaintiffs do 

not mention the settlement or the question of voluntary dismissal, simply stating that 

they have “not dismissed” the disputed parties.16 

In their opposition to remand, AG asserts that the plaintiffs have no viable 

claims against the non-diverse defendants.17 HIC and Town were their 

representatives and, in settling for all claims, said settlement necessarily includes all 

remaining causes of action against their insured.18 A signed affidavit provided 

alongside the Town letter shows the non-diverse defendants were not insured by any 

parties besides Town and HIC.19 As the non-diverse parties are voluntarily dismissed 

by a settlement “for all claims”, and their continued inclusion would constitute 

 
12 R. Doc. No. 1-1 
13 R. Doc. No. 1, at 4 ¶ 9.  
14 Id, at 3-4. 
15 R. Doc. No. 6-1, at 4 
16 Id. at 3 
17 R. Doc. No. 8, at 1. 
18 R. Doc. No 1,  at 6 ¶  20 
19 R. Doc. No. 1-5, at 11¶  7 
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improper joinder, this leaves AG as the sole defendant for diversity purposes. AG also 

argues that, since the only claims against them are for its direct negligence, the non-

diverse parties are anyway not real parties to that controversy.20 The Court 

disagrees.  

 

II. 

A. Standards for Removal 

“Under the federal removal statute, a civil action may be removed from a state 

court to a federal court on the basis of diversity.”  Int’l Energy Ventures Mgmt., L.L.C. 

v. United Energy Grp., Ltd., 818 F.3d 193, 199 (5th Cir. 2016) (citing 28 U.S.C. § 

1441(a)).  For diversity jurisdiction to exist, the amount in controversy must exceed 

$75,000, and there must be complete diversity between the plaintiff and all 

defendants.  See 28 U.S.C. § 1332(a); Owen Equip. & Erection Co. v. Kroger, 437 U.S. 

365, 373 (1978).  The removing party bears the burden of showing that federal 

jurisdiction exists.  Allen v. R & H Oil & Gas Co., 63 F.3d 1326, 1335 (5th Cir. 1995). 

The removal statute, 28 U.S.C. § 1441, is strictly construed and any doubt as to the 

propriety of removal should be resolved in favor of remand. Gasch v. Hartford Acc. & 

Indem. Co., 491 F.3d 278, 281-82 (5th Cir. 2007)    

When a case that was not initially removable because of the presence of a non-

diverse resident later becomes removable, the issue becomes whether, at the time of 

removal, the plaintiffs had effectively taken the defendant out of the case, so as to 

 
20 R. Doc. No. 1, at 7 ¶  21  
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leave the controversy wholly between the plaintiffs and the nonresident defendant, 

Local Ridge Plantation LLC v. Adco Producing Company, Inc, 2017 WL 6045967 

(W.D. La October 11, 2017)(quoting Vasquez v. Alto Bonito Gravel Plant Corp., 56 

F.3d 689, 692 (5th Cir. 1995)). Federal courts look to state law to determine whether 

the non-diverse defendant is no longer effectively a party to the case, Vasquez, 56 

F.3d 689 at 692. A plaintiff’s settlement with all non-diverse defendants makes a case 

removable if the settlement is irrevocable, binding, and enforceable under state law, 

Aaron v. Bancroft Bag, Inc., 21-1082, 2021 WL 2374990 at *2 (E.D. La. June 10, 

2021)(Lemmon, M).  

Under the Louisiana Civil Code, settlements are called compromises, which 

are defined as concessions between one or more parties settling a dispute or 

uncertainty concerning an obligation or other legal relationship, LSA-C.C. Art. 3071. 

A compromise shall be made in writing or recited in open court, in which case the 

recitation shall be susceptible of being transcribed from the record of the proceedings, 

LSA-C.C. Art. 3072. The writing must be signed by both parties, Preston Law Firm, 

L.L.C. v. Mariner Health Car Management Co., 622 F.3d 384, 390 (5th Cir. 2010).   

Plaintiffs have not contested the timeliness of defendant’s removal, which was 

made within 30 days of receipt of an “other paper” from which it “may” be ascertained 

that the case is removable, per 28 U.S.C. § 1446(b)(3). Plaintiffs’ motion for remand 

is timely. The plaintiffs do not address the amount in controversy, and there is 

otherwise no reason to doubt defendant’s assertion that the amount exceeds 
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$75,000.00.21 The sole matter before the court is therefore whether complete diversity 

exists. 

B. Analysis 

The central issue is whether or not there existed an enforceable compromise 

between the plaintiff and the non-diverse defendants at the time of removal. If there 

was a compromise, of proper form and enforceable, then the non-diverse defendants 

are irrelevant to the question of complete diversity. If there is no such enforceable 

compromise, then the non-diverse defendants destroy complete diversity. 

AG, as the moving party, carries the burden to prove such a compromise exists. 

They have not done so. The evidence they have offered suggests that at the time of 

removal, August 9th, the plaintiff and the defendants had come to a tentative 

compromise to dismiss any and all claims against Town and the non-diverse 

defendants. The language of the Town Letter, and the non-diverse defendant’s 

signatures on the relevant motions, suggests that all that was left were the finishing 

touches. 

However, a tentative compromise is not the same as an enforceable 

compromise, Cella v. Allstate Prop. & Case. Ins. Co., 10-2744, 2010 WL 4027712 at *2 

(E.D. La. October 13, 2010)(Vance, J.). Missing from the exhibits accompanying the 

Town Letter are the signatures of the plaintiffs, or evidence that the compromise 

discussed therein was entered into the record, see Bush v. Waterman Steamship 

Corp., 00-0920, 2000 WL 913812 (E.D. La. July 5, 2000)(Schwartz, J.). While AG is 

 
21 R. Doc. No. 1, at 8 ¶  31. 
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correct in asserting that a formal dismissal is not required22, the case they cite to 

support this relied on a “Full Release of All Claims with Indemnity” signed by the 

plaintiff, see Griffith v. Progressive Security Insurance Company, 2021 WL 317888 at 

*4 (W.D. La January 7, 2021). Additionally, the Town Letter requests that the 

(unsigned) Motion to Dismiss for WL, Mr. HN, and HN Trucking be executed (only) 

“once a full and final settlement has been reached”, suggesting that a full and final 

settlement regarding those non diverse defendants had not yet been reached.23 On 

the face of the pleadings, the evidence presented does not meet the requirements 

envisioned by the Civil Code for a valid compromise. 

Courts frequently remand cases removed on the basis of compromises when 

the compromises lack sufficient evidentiary backing. The Town Letter is analogous 

to the evidence presented in Cella, 10-2744, 2010 WL 4027712 at *2 (E.D. La. October 

13, 2010)(Vance, J.). In that case, the evidence for the compromise consisted of a letter 

and accompanying cheque for “full and final settlement” from defense counsel to 

plaintiff’s counsel, stating “I am pleased that we have been able to settle this claim 

in an amicable matter. You will find the enclosed release agreement for your client’s 

signature.” The court rejected that evidence and granted a remand. In Landry v. 

Eagle, Inc., 12-1022, 2012 WL 2338736 at *4, (E.D. La. June 19, 2012)(Barbier, J.), 

the court held that a joint pre-trial outline plus a docket sheet from the Civil District 

Court stating that the case had been settled was insufficient to establish the existence 

 
22 Nor is the consent of nominal parties for that matter, as AG correctly points out 

at R. Doc. No. 8, at 4.  
23 R. Doc. No. 1-5, at 1.  
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of a binding compromise. In Aaron v. Bancroft Bag, Inc., 21-1082, 2021 WL 2374990 

at *3 (E.D. La. June 10, 2021)(Lemmon, M), the court held that neither an 

announcement of settlement claims, nor a reference to a settlement agreement in a 

court-filed document, was sufficient without further backing, such as by the provision 

of a settlement agreement to the court for examination.  

AG also submitted, on November 2nd, an exhibit showing a Joint Motion to 

Dismiss with Prejudice claims against Town, signed by both parties, served on 

September 27th.24 While this is sufficient evidence of a compromise, it is dated after 

the time of removal. Higher courts have upheld the final judgements of lower courts 

that, while lacking subject matter jurisdiction at the time of removal, had such 

jurisdiction by the time of judgement: however, said judgements are upheld on the 

basis of non “fatal error”, so the lack of complete diversity at the time of removal is 

still an error, Catepillar Inc. v. Lewis, 519 U.S. 61, 64 (1996). Accordingly, it would 

be an error to deny a remand based on evidence of a compromise signed after the time 

of removal. 

The Louisiana Civil Code requires that a compromise, in order to be binding, 

shall be made in writing or recited in open court. For the reasons outlined above, 

neither condition is met by unsigned and unsubmitted Motions to Dismiss, nor 

“settlement affidavits” signed by only one party. Accordingly, AG has failed to prove 

the existence of a compromise sufficient to constitute a voluntary dismissal of the 

 
24 R. Doc. No. 8-1, at 1-2. 
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non-diverse defendants at the time of removal, destroying complete diversity and the 

subject matter jurisdiction of the Court.  

The Court sees no need to examine defendant’s attempt to distinguish its 

settlement from a Gasquet settlement. 25 

 

III. 

 Accordingly, 

 IT IS ORDERED that The Plaintiff’s motion to remand is GRANTED; the 

above-captioned matter is REMANDED to the Civil District Court for the Parish of 

Orleans, State of Louisiana.26   

 IT IS FURTHER ORDERED that The Plaintiff’s motion for costs and 

attorneys’ fees is DENIED.  

 New Orleans, Louisiana, X Month, 2021. 

 

_______________________________________                                                     

         LANCE M. AFRICK          

            UNITED STATES DISTRICT JUDGE 

 

 

 
25 If it came to it, AG is correct in asserting that the settlement in question is not a 

Gasquet one.  
26 See R. Doc. No. 1, at 1 ¶ 1 (providing the state-court case name and number).  



OSCAR / Deitz, Ian (Georgetown University Law Center)

Ian  Deitz 1164

Applicant Details

First Name Ian
Last Name Deitz
Citizenship Status U. S. Citizen
Email Address id132@georgetown.edu
Address Address

Street
48 Hanover Street
City
Gettysburg
State/Territory
Pennsylvania
Zip
17325
Country
United States

Contact Phone
Number 7172535685

Applicant Education

BA/BS From Villanova University
Date of BA/BS September 2008
JD/LLB From Georgetown University Law Center

https://www.nalplawschools.org/
employer_profile?FormID=961

Date of JD/LLB May 1, 2021
Class Rank School does not rank
Law Review/Journal Yes
Journal(s) American Criminal Law Review
Moot Court
Experience No

Bar Admission

Prior Judicial Experience



OSCAR / Deitz, Ian (Georgetown University Law Center)

Ian  Deitz 1165

Judicial Internships/
Externships Yes

Post-graduate Judicial
Law Clerk No

Specialized Work Experience

Recommenders

Drezner, Michael
mdrezner@gmail.com
Laplante, Joseph
Joseph_Laplante@nhd.uscourts.gov

References

Michael Fox, former supervisor, mfox@semmes.com, (410) 576-4830.

Rick Roberts, former supervisor, rick_roberts@ca9.uscourts.gov, (208)
497-6641.

Bob Moore, former manager, resmoore1@gmail.com, (301) 221-8700.
This applicant has certified that all data entered in this profile and
any application documents are true and correct.



OSCAR / Deitz, Ian (Georgetown University Law Center)

Ian  Deitz 1166

Ian Deitz 
48 Hanover Street 

Gettysburg, PA 17325 
id132@georgetown.edu 

(717) 253-5685 
 

April 6, 2021 
 
 
The Honorable Elizabeth W. Hanes 
United States Magistrate Judge 
United States District Court for the Eastern District of Virginia 
 
Re: Clerkship Application  
 
Dear Judge Hanes: 
 

I am a 4E student at Georgetown Law interested in your clerkship starting in August 2022. I 
want to clerk so that I can continue in public service and be challenged by a variety of cases that require 
diligence and complex research and writing. In addition, my experience to this point has provided me 
with relevant skills. 

Due to my judicial externship, I am especially interested in assisting a judge with the resolution 
of federal cases. The opportunity to read a large quantity of the clerks’ written work product, and to 
contribute with research projects, cite-checking, editing, and some drafting, was an excellent learning 
experience. I quickly realized the intellectual challenge presented by the work and I now want to 
immerse myself in that challenge.  

During my time in Georgetown’s evening program, I have balanced multiple rigorous 
responsibilities while maintaining poise. Until recently, I worked full-time as an e-discovery specialist 
and served on the American Criminal Law Review. Since then, I have pursued substantive legal training 
by devoting substantial time to legal internships. These internships have been great opportunities to 
receive feedback and improve my research and writing skills. 

I would be excited to discuss a potential clerkship in your chambers. Thank you in advance for 
your time.  

 
 
 
 

Sincerely, 
 
Ian Deitz 
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 Conducted research and drafted memoranda on a variety of issues. 

 
United States Department of Justice, Federal Programs Branch, Remote 
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 Researched and drafted a motion to dismiss, a trial brief, and memoranda on issues related to the Privacy Act, the Federal 
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Semmes, Bowen & Semmes, Baltimore, MD  
Paralegal, September 2011 – June 2013 
 
Covington & Burling, New York, NY & Washington, DC 
Paralegal, June 2008 – July 2010  
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April 06, 2021

The Honorable Elizabeth Hanes
Spottswood W. Robinson III & Robert R. Merhige,
Jr., U.S. Courthouse
701 East Broad Street, 5th Floor
Richmond, VA 23219

Dear Judge Hanes:

I am writing to offer my enthusiastic recommendation of Ian Deitz, whom I had the pleasure of working with in my capacity at the
U.S. Department of Justice.

Ian served as a systems analyst with our e-discovery team at the Federal Programs Branch, in the Civil Division. Our office
typically handles sensitive matters of administrative or constitutional law, and represents the vast majority of agencies in the
Executive Branch.

I came to know Ian while working on an extraordinarily complex and sensitive case involving multiple Freedom of Information Act
requests. Ian was initially tasked with assembling and maintaining a database of hundreds of thousands of pages of potentially
responsive records, many of which were privileged or otherwise sensitive.

Yet Ian went far above and beyond his general assignment in this matter. He worked closely with me over many months, as we
attempted to both negotiate with Plaintiffs and make review of the documents a reasonable prospect for our client agency. Ian
proved himself incredibly hard-working and responsive, in running complex searches and analyses of documents. He also was
eager to discuss strategies by which we might seek to improve our litigating position, and offered helpful suggestions far beyond
what I could have reasonably expected. In large part because of his assistance, the case has progressed smoothly and we have
been able to protect the interests of our client. Throughout this effort, I knew that I could trust Ian with complicated assignments
and he would always respond rapidly, diligently, and with an unfailingly positive attitude.

Because he worked so hard in our office, I was surprised to hear that while working at his full-time job as a systems analyst, he
was also earning his law degree at Georgetown University’s evening program. Not only that, he has excelled while doing so,
earning high grades, participating in numerous avenues of extracurricular scholarship, and even helping his fellow classmates by
working as a tutor for multiple semesters. Even more impressively, he has secured prestigious legal internships with the White
House Office of Science and Technology Policy, and my own office, the Federal Programs Branch at the Department of Justice.
Moreover, he has also demonstrated strong writing abilities both at law school and in his work outside campus.

It is for all these reasons that I recommend Ian for a clerkship in your chambers, where I know his skillset will only grow, and his
positive attitude will ensure a strong working relationship with his colleagues. Please contact me if I can be of further assistance.

Sincerely,
Michael Drezner
Trial Attorney
Federal Programs Branch
Civil Division
U.S. Department of Justice
Work: 202.514.4505
Cell: 202.353.5038
Michael.L.Drezner@usdoj.gov

Michael Drezner - mdrezner@gmail.com
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UNITED STATES DISTRICT COURT 
DISTRICT OF NEW HAMPSHIRE 

 

    Chambers of     Warren B. Rudman          

Joseph N. Laplante  United States Courthouse     

U.S. District Judge               55 Pleasant Street          
    Concord, New Hampshire 03301 

     Telephone 603-225-1461      

 

       May 20, 2020     

 

 

   

 Re: Ian Deitz  

 

Dear Judge:  

 

This is to recommend Ian Deitz for a position as a law clerk. 

 

I know Ian as a law student.  He took my class, Statutory Interpretation, at Georgetown 

Law in 2019.   (I teach the class as an adjunct professor at Georgetown Law, Boston College 

Law, University of New Hampshire Law and Suffolk University Law). Ian is one of hundreds of 

law students I have encountered over the years.  He is among the very best, both in terms of 

written work product and class participation. 

 

I have three benchmarks for hiring, training, and overseeing my own law clerks:  (1) they 

must research with a high degree of thoroughness; (2) they must analyze with a high level of 

precision; and (3) they must write with a high degree of clarity.   

 

In all candor, I am unfamiliar with Ian’s research work.  His work in my class did not 

involve research to any significant degree, so I cannot speak to that. 

 

His analytical and writing skills, however, are both top level.  He was always, without 

exception, highly prepared for class, and participated effectively in classroom discussions in a 

way that facilitated other students‘ learning.  And he wrote one of the very best exams.  The 

examination involved issue spotting, nuanced analysis with attention to detail, and writing long 

form essays under time pressure.  He excelled.   

 

He also distinguished himself during classroom discussions as a person capable of 

reasoning both individually and collectively, differentiating his position from the positions of 

others in a respectful way, and conducting himself with civility and collegiality. 
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Ian Deitz -2- May 20, 2020 

I have no hesitation in recommending Ian for a position as a law clerk. 

 

Consider me available to discuss Ian at any time should you desire to do so.  

 

      Sincerely, 

    

 

    

      Joseph N. Laplante 

      United States District Judge 
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Writing Sample 

 

Ian Deitz 
48 Hanover Street 

Gettysburg, PA 17325 
(717) 253-5685 

id132@georgetown.edu 
 
 

 The attached memorandum was written as an assignment in my U.S. and International 
Customs Law class. The memorandum responded to a hypothetical client research request. 
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From: Ian Deitz 

To: Sally Dee 

Date: April 10, 2019 

Re: CBP’s Assist Decision Regarding Testing Equipment 

 

Introduction 

 This letter is in response to your request for a legal opinion regarding the recent decision 

by Customs and Border Protection (“CBP”) concerning the valuation, for purposes of calculating 

importation duties, of LED night lights imported by Bright Light Company (“BLC”). As you 

noted, BLC imports these lights from Switzerland, where they are assembled by Geneva 

Electrical Company (“GEC”). BLC furnishes testing equipment to GEC that is used to determine 

whether the lights are functioning properly prior to exportation to the United States. CBP has 

decided that the testing equipment constitutes an “assist,” the cost of which must be added to the 

value of the imported merchandise, therefore resulting in an increase in the amount of 

importation duty assessed on the merchandise.  

You inquired about the legal remedies available to BLC to contest CBP’s decision, and 

those remedies’ probability of success. BLC can first obtain administrative review within CBP, 

and then it can seek judicial review. I have concluded that the probability of success with CBP 

administrative review is low, but the probability of success with judicial review is fairly high.  

This letter will first explain the statutes and regulations that govern valuation of imported 

merchandise and the role of assists in valuation. Second, it will describe the remedies available 

to contest CBP’s decision. Third, the CBP administrative rulings and case law relevant to the 

question whether BLC’s testing equipment constitutes an assist will be summarized. Finally, the 
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facts of the present case will be analyzed under the relevant administrative rulings and case law, 

and the above conclusions regarding probability of success will be explained. 

1. Statutes and Regulations Governing Valuation and Assists 

 Valuation refers to determination of the value of imported merchandise for the purpose of 

calculating the amount of duty to be paid by the importer. 25 C.J.S. Customs Duties § 120 

(2019). The primary method of valuation is known as “transaction value.” 19 U.S.C. § 

1401a(a)(1)(A) (2018); see also 19 C.F.R. § 152.101(b)(1) (2018). Transaction value is defined 

as “the price actually paid or payable for the merchandise when sold for exportation to the 

United States . . . .” § 1401a(b)(1). The amount of duty owed by the importer is a percentage of 

the transaction value. See 19 U.S.C. § 3004(c) (2018). 

“Assists” are added to the transaction value of imported merchandise. § 1401a(b)(1)(C); 

see also 19 C.F.R. § 152.103(b)(1)(iii) (2018). Thus, an assist will also add to the amount of duty 

owed. Assists are defined by statute: 

Any of the following if supplied directly or indirectly, and free of charge or at 
reduced cost, by the buyer of imported merchandise for use in connection with the 
production or the sale for export to the United States of the merchandise: (i) 
Materials, components, parts, and similar items incorporated in the imported 
merchandise; (ii) Tools, dies, molds, and similar items used in the production of 
the imported merchandise; (iii) Merchandise consumed in the production of the 
imported merchandise; (iv) Engineering, development, artwork, design work, and 
plans and sketches that are undertaken elsewhere than in the United States and are 
necessary for the production of the imported merchandise. 

 

§ 1401a(h)(1)(A). Generally, the determination of what constitutes an assist can be very complex 

and is conducted by CBP on a case by case basis. See Thomas Collins, The Concept of Assist as 

Applied to Customs Valuation of Imported Merchandise, 1991 DET. C.L. REV. 239, 258–61 

(1991). 
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2. Remedies Available to Contest CBP’s Decision 

 To contest CBP’s decision that BLC’s testing equipment constitutes an assist, BLC will 

first need to file a “protest” to obtain administrative review from CBP. 19 U.S.C. § 1514(a) 

(2018); see also 19 C.F.R. § 174.11 (2018). BLC will need to file its protest within 180 days of 

the date of CBP’s decision. § 1514(c)(3). Following CBP’s initial decision on the protest, BLC 

may file an application for further review. 19 U.S.C. § 1515(a) (2018); see also 19 C.F.R. § 

174.23. If that application is denied, a request to set aside the denial can be filed with the 

Commissioner of CBP. § 1515(c). After its administrative remedies are exhausted, BLC can seek 

judicial review in the Court of International Trade. 28 U.S.C. § 2631 (2018).  

3. Relevant Administrative Rulings and Case Law 

i. Relevant CBP Administrative Rulings 

Several CBP “HQ Rulings” have decided the question whether testing equipment 

constitutes an assist. As described below, CBP has mostly ruled that such equipment does 

constitute an assist. 

The first of these rulings was in 1989. Test equipment; 19 U.S.C. 1401a(h)(1)(A), Ruling 

Letter HQ 544315 (U.S. Customs and Border Protection, May 30, 1989). The issue as phrased by 

CBP was whether “test equipment” qualified as an assist under the statutory definition of assists. 

Id. The facts provided were sparse, but CBP stated that only one of the statutory definitions—

“[t]ools, dies, molds, and similar items used in the production of the imported merchandise”—

pertained to the equipment in question. Id. CBP concluded that the equipment did not constitute 

an assist because it was not used in the production of the imported merchandise. Id. 
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In a 1990 ruling, though, CBP found that testing equipment involved in the manufacture 

or assembly of electronic products was an assist. Reconsideration of C.S.D. 89-127, Ruling 

Letter HQ 544508 (U.S. Customs and Border Protection, June 19, 1990). Key to this decision 

were findings that the costs related to the equipment were incurred during, rather than after, 

assembly of the product, and the testing was shown to be an “essential factor” in the fabrication 

process. Id. CBP elaborated on what constitutes an essential factor: “the nature of the finished 

product is such that ascertaining the sensitivity, accuracy, etc. periodically throughout 

production is requisite to the finished product’s marketability.” Id. (emphasis added). In this 

ruling, the specific statutory definition of “assist” relied upon was not specified. See id.  

In 1994, CBP held that testing equipment used for testing printed circuit boards qualified 

as an assist. Application for Further Review of Protest No. 2604-90-000025; testing equipment 

as an assist; TAA 402(h)(1)(A), Ruling Letter HQ 545170 (U.S. Customs and Border Protection, 

Oct. 27, 1994). The testing equipment wasn’t used until after full assembly, but boards were 

frequently found to be malfunctioning and returned to the assembly line. Id. In this ruling, CBP 

reasoned that under the definition “[t]ools, dies, molds, and similar items used in the production 

of the imported merchandise,” any equipment that “directly contributes” to the final product is an 

assist. Id. CBP further noted that the nature of the products in question required the particular 

testing that was conducted, because the integrity of the assembled product could not otherwise be 

determined. Id. Finally, CBP found that the testing equipment was used “during” production, 

since malfunctioning boards were returned to the assembly line. Id.  

In a 2008 ruling, CBP again concluded that testing equipment used after full assembly of 

printed circuit boards constitutes an assist. 19 U.S.C. § 1401a(h)(1)(A); Assists; Testing 

Equipment, Ruling Letter HQ H032814 (U.S. Customs and Border Protection, June 2, 2008). 
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CBP stated that such testing directly contributes to production, in part because it results in a 

higher yield of functioning products. Id. 

In sum, the general thrust of the relevant CBP rulings is that, under the applicable 

definition of assist (“[t]ools, dies, molds, and similar items used in the production of the 

imported merchandise”), testing equipment qualifies as an assist, even when used after products 

are fully assembled. When the equipment is used after products are fully assembled, CBP has 

found that it qualifies as an assist when malfunctioning products are sent back to the assembly 

line or the equipment otherwise results in a higher yield of functioning products. 

ii. Relevant Case Law 

There are two Court of International Trade cases that would likely serve as precedent for 

BLC’s case. Unlike the CBP administrative rulings, these cases do not address testing equipment 

specifically, but they do address machines furnished by the importer for use in connection with 

production of the imported merchandise. 

In Texas Apparel Co. v. United States, 12 C.I.T. 1002, 698 F. Supp. 932 (1988), aff’d, 

883 F.2d 99 (Fed. Cir. 1989), cert. denied, 493 U.S. 1024 (1990), the issue was whether the cost 

of sewing machines used in the production of garments constitutes an assist. Id. at 937. The court 

held that such cost is an assist. Id. The court distinguished between machines that are “used in 

the actual production of the [merchandise] and those that are not used in the actual production of 

the merchandise.” Id. at 936. As examples of machines that are not used in the actual production, 

the court gave “air-conditioning equipment, a power transformer, telephone switching equipment 

and emergency generators.” Id. The court noted that sewing machines, on the other hand, 

“work[] directly on the merchandise” and “contribute[] directly to its manufacture.” Id. Since the 
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sewing machines operated on the merchandise during its manufacture, they fit within the 

meaning of “tools” as that term is used in the statutory definition of assists. See id. at 937. 

In Aris Isotoner Gloves, Inc. v. United States, 14 C.I.T. 693 (1990), CBP had ruled that 

drill presses used to create shop tools that in turn were used in the production of the imported 

merchandise (dress gloves) constitute assists. Id. at 693 (citing Aris Isotoner Gloves, Inc. v. 

United States, 12 C.I.T. 1064 (1988)). The court held that such drill presses are not assists 

because they are not used directly in the production of merchandise. Id. at 696. In reaching this 

conclusion, the court stressed the distinction in Texas Apparel Co. between “machinery which 

works directly on the merchandise or contributes directly to its manufacture . . . and machinery 

which although used by the industry is not used directly in the production of the merchandise 

itself . . . .” Id. (quoting Texas Apparel Co., 698 F. Supp. at 936). 

The most important takeaway from these two cases is the distinction between equipment 

which works directly on merchandise during production and equipment which does not. The 

cases make clear that only the former qualifies as an assist. 

4. Analysis and Conclusions Regarding Probability of Success 

Under the above administrative rulings and case law, the testing equipment furnished by 

BLC to GEC will be analyzed under the following statutory definition of assists: “[t]ools, dies, 

molds, and similar items used in the production of the imported merchandise.” 19 U.S.C. § 

1401a(h)(1)(A)(ii) (2018). At the administrative review level, CBP’s decision that the testing 

equipment constitutes an assist will likely be upheld. However, the Court of International trade 

will likely overturn that decision. 

i. Administrative Review 
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The administrative rulings take the view that testing equipment which isn’t used until 

after full assembly is an assist, at least when it contributes to a higher yield of functioning 

products. See 19 U.S.C. § 1401a(h)(1)(A); Assists; Testing Equipment, Ruling Letter HQ 

H032814 (U.S. Customs and Border Protection, June 2, 2008); Application for Further Review 

of Protest No. 2604-90-000025; testing equipment as an assist; TAA 402(h)(1)(A), Ruling Letter 

HQ 545170 (U.S. Customs and Border Protection, Oct. 27, 1994). BLC’s testing equipment is 

not used until after full assembly of the LED lights. Since any defective lights identified by the 

testing equipment are sent back into the assembly process, the equipment serves to increase the 

yield of functioning products. Therefore, CBP will likely decide that BLC’s testing equipment 

constitutes an assist.  

Notwithstanding this likelihood, BLC can potentially advance several arguments to 

strengthen its case at the administrative review level. First, if BLC can prove that the yield of 

functioning LED lights only increases by a small degree as a result of the testing equipment, that 

may strengthen BLC’s argument that the testing equipment does not operate “during” 

production. In addition, BLC could argue that CBP should reconsider its prior testing equipment 

decisions, on the ground that any testing equipment that operates outside the assembly line itself 

does not operate “during” production, as is required by the statutory definition of assists. In 

support of this contention, BLC could point to the 1989 ruling, which found that testing 

equipment does not constitute an assist because it is not used during production. Test equipment; 

19 U.S.C. 1401a(h)(1)(A), Ruling Letter HQ 544315 (U.S. Customs and Border Protection, May 

30, 1989). Nonetheless, given CBP’s more recent rulings, which involved facts very similar to 

the present case, CBP will likely uphold its initial decision. 

ii. Judicial Review 
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At the judicial review level, BLC’s likelihood of success is high, because compared to the 

CBP rulings, the Court of International Trade’s test is more closely tied to the assembly line 

itself. The Court of International Trade requires that testing equipment work directly on the 

merchandise during production to qualify as an assist. See Aris Isotoner Gloves, Inc. v. United 

States, 14 C.I.T. 693 (1990); Texas Apparel Co. v. United States, 12 C.I.T. 1002, 698 F. Supp. 

932 (1988), aff’d, 883 F.2d 99 (Fed. Cir. 1989), cert. denied, 493 U.S. 1024 (1990). Applying 

that test, BLC’s testing equipment is like the equipment at issue in Aris Isotoner, which did not 

qualify as an assist, and unlike the equipment at issue in Texas Apparel Co., which did qualify as 

an assist. As in Aris Isotoner, BLC’s testing equipment is one step removed from the actual 

production process. The Aris Isotoner tools were used to create other tools which, in turn, 

operated on the product during production. Aris Isotoner, 14 C.I.T. at 693. Similarly, BLC’s 

testing equipment does not itself function to assemble the products. On the other hand, the 

sewing machines at issue in Texas Apparel Co. were themselves used to create the garments. 698 

F. Supp. at 937.  

CBP will likely argue that because GEC’s overall process involves sending defective 

LED lights identified by BLC’s testing equipment back into production, the testing equipment is 

“used in the production of the imported merchandise,” § 1401a(h)(1)(A)(ii), regardless of 

whether it operates within the assembly line in a strict sense. CBP will also point out that the 

Court of International Trade cases do not concern testing equipment specifically, unlike the CBP 

administrative rulings. However, BLC has a strong argument premised on the existing test used 

in the Court of International Trade cases. Under that test, testing equipment that operates outside 

the assembly line does not work directly on the product during production. For this reason, BLC 

will likely prevail in the Court of International Trade. 
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Conclusion 

 In sum, BLC has legal remedies available to contest CBP’s adverse decision, and BLC 

will likely ultimately prevail. The remedies available are administrative review within CBP and 

judicial review in the Court of International Trade. At the administrative review level, CBP will 

likely rule that the testing equipment is an assist; but the Court of International Trade will likely 

rule that the equipment is not an assist. 
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Charles “Charlie” J. Dickenson 
1919 14th St., Apt. 312, Washington D.C. 20009 

Charles.j.dickenson1@gmail.com | (540) 521-0408 
 

 

Via OSCAR System 

The Honorable Elizabeth W. Hanes 
United States Magistrate Judge 
United States District Court, Eastern District of Virginia 
Spottswood W. Robinson III and Robert R. Merhige, Jr., Federal Courthouse  
701 East Broad Street 
Richmond, VA 23219 
 
 RE: August 2022 – August 2023 Term Clerk Vacancy 

Dear Judge Hanes, 

A Virginia native, and 2017 graduate of William & Mary Law School, I currently work 
as an energy litigation associate at Blank Rome LLP in Washington D.C. and would be excited 
to serve as your law clerk.  I am applying for this position, in part, to pursue opportunities as an 
Assistant United States Attorney. 

 I offer practical knowledge and experience in federal practice.  From 2017 to 2021, I 
worked as a commercial litigation associate at Woods Rogers PLC in Roanoke, Virginia, where I 
managed and assisted with a variety of civil litigation in federal court.  My daily tasks involved 
drafting and arguing procedural and dispositive motions, managing e-discovery, and resolving 
discovery disputes.  I have tried two federal jury trials to verdict and drafted multiple appellate 
briefs in the Virginia Supreme Court and Fourth Circuit.  At Blank Rome, I represent energy 
companies in enforcement and rate proceedings before the Federal Energy Regulatory 
Commission and investigative matters in federal court. 

 I appreciate the challenges and rewards of working in chambers.  During law school, I 
served as a judicial intern for the Honorable Henry E. Hudson of the Eastern District of Virginia, 
the Honorable Michael P. Mills of the Northern District of Mississippi, and Justice Elizabeth A. 
McClanahan of the Virginia Supreme Court.  While at William & Mary, I also served as a staff 
editor on the William & Mary Law Review. 

 These experiences have refined my ability to quickly learn new subject matter, juggle 
multiple assignments and deadlines, and adapt my role to meet the needs of the team.  I have 
enclosed my resume, transcript, references, and a writing sample.  I hope to interview with and 
hear from you. 

Respectfully, 

Charles J. Dickenson 
Charlie Dickenson 
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List of References 

1. Justice Elizabeth A. McClanahan (former justice on Virginia Supreme Court, now 
CEO of Virginia Tech Foundation 
 
Phone: 276-356-3178 
Email: Elizabeth.mcclanahan@vtf.org 
 

2. Erin Ashwell (former partner at Woods Rogers PLC and Chief Deputy Attorney General 
of Virginia, now partner at McGuirewoods LLP) 

Phone: 804-775-1002 
Email: eashwell@mcguirewoods.com 
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 1919 14th Street, Apt. 312, Washington, D.C. 20009 

EDUCATION 

William & Mary Law School, Williamsburg, Virginia 

J.D., May 2017 

Honors: William & Mary Law Review 

Attended University of Mississippi School of Law for first year of law school 
 Class rank: #2/135 

 Outstanding Student Award: Torts, Legal Writing 

The University of Alabama, Tuscaloosa, Alabama 

B.A., Political Science, minors in Business Administration and English, May 2013 

 

BAR ADMISSIONS 

State Bar of Virginia (VSB No. 92889) (all federal courts in Virginia and Fourth Circuit) 

District of Columbia (application pending) 

 

LEGAL EXPERIENCE 

 
Blank Rome, LLP, Washington, D.C.     September 2021−Present 
Represent energy companies in rate proceedings and investigations before the Federal Energy Regulatory 
Commission.  Conduct witness interviews, prepare filings and memoranda, attend hearings and settlement 
conferences.        

Woods Rogers PLC, Roanoke, Virginia 

Associate October 2017−September 2021 

Summer Associate Summer 2016 

Manage and assist with numerous complex commercial litigation disputes before state and federal courts. 

Draft initial pleadings and dispositive/procedural motions. Manage e-discovery, draft and respond to 

written discovery, and lead efforts to resolve discovery disputes. Defended demolition subcontractor in 
delay and wrongful termination claim involving high school demolition and rebuild project. Defended 

utility subcontractor in claim brought by local government officials involving utility pipe burst and flood 

of medical facility. Defend consumer lending company in class action lawsuit filed by consumers.  

Defended regional company and owner in patent/trademark lawsuit brought by national shoe company. 

Represent HVAC company and owner in trade secret/trademark cases brought against national HVAC 
distribution company. Successfully invalidated privacy software patent in Post-Grant Review Proceeding 

brought in Patent Trial and Appeal Board. Defended car dealership in contract dispute seeking to unwind 

asset purchase agreement; achieved dismissal with prejudice. Represent public utility company in cases 

before Virginia State Corporation Commission and in state court. First-chaired two federal jury trials for 

42 U.S.C § 1983 lawsuits for excessive force and retaliation; achieved favorable jury verdict in one of 

two. Co-authored petition for appeal and reply brief in U.S. Court of Appeals for the Fourth Circuit.  

The Honorable Henry E. Hudson, United States District Court, Richmond, Virginia 

Judicial Intern Spring 2017 

The Honorable Elizabeth A. McClanahan, Supreme Court of Virginia, Richmond, Virginia 

Judicial Intern Spring 2016 

The Honorable Michael P. Mills, United States District Court , Oxford, Mississippi 

Judicial Intern Summer 2015 

 

OTHER EXPERIENCE: 
 

Triangle X Guest Ranch, Moose Wyoming August 2017−October 2017 

Wrangler Guide 
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ATTORNEYS AT LAW 

 

{2754073-3, 069562-00233-01} 

IN THE UNITED STATES DISTRICT COURT 

FOR THE WESTERN DISTRICT OF VIRGINIA 

ROANOKE DIVISION 

 

ROBBIE G. CLINE, ) 

  ) 

 Plaintiff, ) 

  ) 

v.  ) Case No.  7:20cv503 

  ) 

NORFOLK SOUTHERN RAILWAY  ) 

COMPANY, incorrectly sued as Norfolk ) 

Southern Corporation, ) 

  )  

NORFOLK SOUTHERN ) 

CORPORATION, ) 

  ) 

LHOIST NORTH AMERICA OF VIRGINIA ) 

INC., d/b/a LHOIST NORTH AMERICA ) 

(GILES CO.),  ) 

  ) 

and  ) 

  ) 

MOUNTAIN VALLEY PIPELINE, LLC, ) 

  )  

 Defendants.                   ) 

MEMORANDUM IN SUPPORT OF NSRC AND NSC’S MOTION TO DISMISS 

 COMES NOW the Defendants, Norfolk Southern Railway Company (“NSRC”) and 

Norfolk Southern Corporation (“NSC”) (collectively “NSRC”), by counsel, and move to dismiss 

Counts I, II, and III of Plaintiff’s Complaint.1  In support thereof, NSRC states the following: 

INTRODUCTION 

 Plaintiff’s Complaint seeks to impermissibly regulate NSRC’s construction and 

maintenance of its railroad facilities in contravention of the Interstate Commerce Commission 

Termination Act (“ICCTA”), 49 U.S.C. § 10501(b).  ICCTA gives the Surface Transportation 

                                                                        
1 NSRC is the proper railroad party defendant in this case.  NSRC owns the railroad property adjacent to the 

Plaintiff’s property and which operates the railroad in question.  NSRC is a railroad operating subsidiary to NSC, 

which neither owns the railroad property in question or operates the railroad at issue. 
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Board (“STB”) exclusive jurisdiction over the regulation and remedies surrounding “the 

construction, acquisition, operation, abandonment, or discontinuance of spur, industrial, team, 

switching, or side tracks, or facilities, even if the tracks are located, or intended to be located, 

entirely in one State.”  Id.  Thus, state claims which intrude on the STB’s jurisdiction are 

preempted as a matter of law.  CSX Transp., Inc. v. City of Sebree, 924 F.3d 276, 283 (6th Cir. 

2019) (brackets omitted) (“It is difficult to imagine a broader statement of Congress’s intent to 

preempt state regulatory authority over railroad operations.”).  Courts in the Fourth Circuit have 

consistently held that a legal action for compensatory damages constitutes a “regulation.”  

Funderburk v. S.C. Elec. & Gas Co., 406 F. Supp. 3d 527, 537-38 (D.S.C. 2019). 

 Plaintiff’s Complaint seeks property damages and personal injuries as a consequence of 

allegations that NSRC improperly installed certain culverts and overflow drainage pipes beneath 

its railroad tracks across a tributary.  (Compl. ¶¶ 22-27.)  However, Plaintiff’s ability to recover 

damages would necessarily be based on a finding that NSRC’s acts or omissions violated 

Virginia’s standards of care or conduct, which are completely preempted by the ICCTA.  

Therefore Plaintiff’s claims fail as a matter of law.   

Additionally, Plaintiff’s failure to join all necessary parties with an interest in the 

property at issue warrant dismissal of the claims, and Plaintiff’s state law claims for negligence 

and nuisance are defective and should be dismissed for independent reasons. 

FACTUAL BACKGROUND 

 The Plaintiff’s property adjoins a rail line operated by NSRC, which crosses over a 

tributary adjacent to Plaintiff’s property located at 149 Rogers Road, Ripplemead, Virginia (the 

“Property”).   (Compl. ¶¶ 13-14.)  Plaintiff co-owns the property with Dale Highlander 

(“Highlander”), who is not a party to this dispute but has filed a separate action regarding the 
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same facts and occurrences. (Case No. 7:20cv00504 (W.D. Va. 2020).)  According to the 

Complaint, sometime after 2012, NSRC replaced a culvert system across the tributary with 

“embedded double concrete box culverts.” (the “Culverts”)  (Id. ¶ 22.)  Plaintiff contends that 

NSRC did not properly install the Culverts and failed to “implement a proper overflow drainage 

system.”  (Id. ¶¶ 23-24.)  Plaintiff further contends that NSRC disregarded and “failed to clean 

out or maintain” the areas surrounding the Culverts.  (Id. ¶ 27.)  As a result, the Complaint 

alleges the purported defects in the installation and maintenance of the Culverts redirected 

significant flood waters onto Plaintiff’s property.  (Id. ¶¶ 33-35.)   Plaintiff further alleges that 

the floodwaters caused Plaintiff to desert her property and relocate to a hunting camp in West 

Virginia, where she allegedly suffered personal injuries due to poor living conditions.  (Id.¶¶ 38-

40.)  Based on these factual allegations, Plaintiff brought the instant lawsuit against NSRC for 

negligence (Count I), trespass (Count II), and nuisance (Count III).  NSRC removed the state 

court action to this Court on August 21, 2020.   

LEGAL STANDARD 

To avoid dismissal for failure to state a claim under Rule 12(b)(6), a complaint must 

contain sufficient factual allegations “to ‘state a claim to relief that is plausible on its face.’” 

Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

570 (2007)).  A claim is “plausible” if its “well-pleaded factual allegations”—as opposed to 

conclusory assertions—support “the reasonable inference that the defendant is liable for the 

misconduct alleged.”  Id. at 678–79.  In making this determination, the Court must “accept the 

facts alleged in the complaint as true and construe them in the light most favorable to the 

plaintiff.”  Coleman v. Maryland Court of Appeals, 626 F.3d 187, 189 (4th Cir. 2010) (citation 

omitted), aff’d sub nom., Coleman v. Court of Appeals of Md., 566 U.S. 30 (2012).  However, 
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Courts need not credit conclusory legal terms and allegations that are not reasonably supported 

by factual allegations.  Iqbal, 556 U.S. at 679.  Thus, pleading in the form of legal conclusions is 

insufficient, and courts are not bound to accept conclusory allegations as true. Marks v. 

Crawford, 882 F. Supp. 530, 532 (E.D. Va. 1993).   

Ultimately, “naked assertions of wrongdoing necessitate some factual enhancement 

within the complaint to cross the line between possibility and plausibility of entitlement to 

relief.” Francis v. Giacomelli, 588 F.3d 186, 193 (4th Cir. 2009) (quotations omitted). 

ARGUMENTS & AUTHORITIES 

I. THE PLAINTIFF’S STATE LAW CLAIMS AGAINST NSRC ARE PREEMPTED 

BY ICCTA BECAUSE  THEY IMPERMISSIBLY SEEK TO MANAGE AND 

GOVERN RAIL TRANSPORTATION. 
 

a. ICCTA Broadly Preempts State Regulation Of Rail Transportation In 

Service Of A Uniform Federal Regulatory Scheme. 

In enacting ICCTA, Congress’s goal was to ensure a uniform regulatory scheme for the 

operation of the nation’s railroads.  Congress used sweeping preemption language to “prevent a 

patchwork of local regulation from unreasonably interfering with interstate commerce.”  CSX 

Transp., Inc.—Pet. for Declaratory Order, Finance Docket No. 34662, 2005 WL 584026, at *9 

(S.T.B. served Mar. 14, 2005); see also Union Pac. R. Co. v. Chicago Transit Auth., 647 F.3d 

675, 678 & n.1 (7th Cir. 2011) (recognizing the scope of ICCTA preemption to be “broad and 

sweeping”) (collecting cases); S. REP. NO. 104-176 (“Subjecting rail carriers to regulatory 

requirements that vary among the States would greatly undermine the industry’s ability to 

provide the ‘seamless’ service that is essential to its shippers and would w[e]aken the industry’s 

efficiency and competitive viability.”). 

ICCTA gives the federal Surface Transportation Board (“STB”) “exclusive” jurisdiction 

over a broad range of matters:  
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(b) The jurisdiction of the [STB] over –  

 

(1) transportation by rail carriers, and the remedies provided in this part 

with respect to rates, classifications, rules (including car service, 

interchange, and other operating rules), practices, routes, services, and 

facilities of such carriers; and  

 

(2) the construction, acquisition, operation, abandonment, or 

discontinuance of spur, industrial, team, switching, or side tracks, or 

facilities, even if the tracks are located, or intended to be located, entirely 

in one State,  

 

is exclusive.  Except as otherwise provided in this part, the remedies provided 

under this part with respect to regulation of rail transportation are exclusive and 

preempt the remedies provided under Federal or State law.  

 

49 U.S.C. § 10501(b) (emphasis added).  The statute defines “transportation” broadly to include 

“a locomotive, car, vehicle, . . . yard, property, facility, instrumentality, or equipment of any kind 

related to the movement of passengers or property, or both, by rail” as well as “services related 

to that movement.”  Id. § 10102(9).  For these purposes, a state-law damages claim counts as 

“regulation,” because an “obligation to pay compensation can be, indeed is designed to be, a 

potent method of governing conduct and controlling policy.”  See Kurns v. R.R. Friction Prod. 

Corp., 565 U.S. 625, 637 (2012) (citation omitted); Friberg v. Kansas City S. Ry. Co., 267 F.3d 

439, 444 (5th Cir. 2001) (holding that ICCTA preempted state law negligence claims); 

Funderburk v. S.C. Elec. & Gas Co., 406 F. Supp. 3d 527, 537-38 (D.S.C. 2019) (same).  “It is 

difficult to imagine a broader statement of Congress’s intent to preempt state regulatory authority 

over railroad operations.”  CSX Transp., Inc. v. City of Sebree, 924 F.3d 276, 283 (6th Cir. 2019) 

(brackets omitted). 

b. The Plaintiff’s Claims Are Preempted Under ICCTA’s Categorical 

Preemption Test. 

Applying this sweeping statutory language, the STB and courts have recognized that a 

state law or cause of action is “categorically” preempted when it attempts to regulate “matters 
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directly regulated by the Board.”  CSX Transp., Inc., 2005 WL 1024490, at *2; PCS Phosphate 

Co. v. Norfolk S. Corp., 559 F.3d 212, 218 (4th Cir. 2009) (quoting CSX Transp., Inc., 2005 WL 

1024490, at *2).  Under this test, a state law or cause of action is preempted if it has the “effect 

of ‘managing’ or ‘governing’ rail transportation.”  Norfolk S. Ry Co. v. City of Alexandria, 608 

F.3d 150, 157 (4th Cir. 2010) (quoting PCS Phosphate Co., 559 F.3d at 218). 

 The Plaintiff’s tort claims are categorically preempted because they attempt to manage or 

govern how NSRC designs, constructs and maintains its rail line.  In each of her claims, the 

Plaintiff alleges that NSRC performed design, construction and maintenance work with respect 

to the Culverts and drainage pipes—work which ensures the stability of and proper drainage 

from the tracks and facilitates the flow of rail transportation on the rail line—in a manner that 

caused her harm.  (See Compl. ¶¶ 22-25, 33-40.)  An award of damages to Plaintiff would 

necessarily mean that NSRC failed to properly construct or maintain its Culverts.  Plaintiff thus 

seeks to manage or govern how NSRC designs, constructs, and maintains its roadbed, and related 

drainage facilities, and how it operates its tracks. 

 The STB has explained that ICCTA preempts “state law claims pertaining to the design, 

construction, and maintenance” of a rail line—“including the embankment and associated 

drainage structures that support the rail line.”  Norfolk S. Ry. Co.—Petition for Declaratory 

Order, Finance Docket No. 35950, 2016 WL 787579, at *3 (S.T.B. served Feb. 29, 2016) (citing 

Thomas Tubbs—Petition for Declaratory Order, Finance Docket No. 35792, 2014 WL 5508153 

(S.T.B. served Oct. 31, 2014), aff’d, Tubbs v. Surface Transp. Bd., 812 F.3d 1141 (8th Cir. 

2015)).  In Tubbs, as here, the plaintiff’s state law claims “alleg[ed] that flooding and property 

damage were caused by the improper design, construction, and maintenance of [the railroad’s] 

tracks.”  Id.  The STB explained that a railroad’s actions concerning a rail line “clearly are part 
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of ‘transportation by rail carriers’ and therefore subject to the Board’s exclusive jurisdiction” 

under ICCTA.  Id.  Therefore, the plaintiff’s claims were categorically preempted because, if 

“allowed to proceed, they would have the effect of managing or governing rail transportation.”  

Id.  The Plaintiff’s claims are materially indistinguishable from the claims held preempted in 

Tubbs. 

Numerous courts have also found such claims categorically preempted by ICCTA: 

 Texas Cent. Bus. Lines Corp. v. City of Midlothian, 669 F.3d 525, 533 (5th Cir. 

2012), held that a city ordinance “controlling how railroad track embankments are 

constructed” was preempted as an attempt to dictate “the construction[,] design[,] and 

layout of railroad tracks.” 

 Skidmore v. Norfolk S. Ry. Co., No. 2:18-CV-01308, 2019 WL 6793183, at *4 

(S.D.W. Va. Dec. 12, 2019), held that state law claims regarding possession of a 

railroad’s installation, construction, and use of drainage facilities would “have the 

effect of managing or governing rail transportation.” 

 Funderburk v. S.C. Elec. & Gas Co., 406 F. Supp. 3d 527, 538–41 (D.S.C. 2019),  

held that state law claims that a railroad failed to properly design, construct, maintain, 

and operate culverts and resultant drainage system were “exactly the type of attempt 

at managing and/or governing of railroad operations that is expressly preempted by 

the ICCTA.” 

 City of Breaux Bridge v. Union Pac. R.R. Co., No. 6:18-CV-869, 2018 WL 6710649, 

at *3 (W.D. La. Dec. 20, 2018), held that a state statute requiring a railroad to make 

alterations to its rail line pertaining to the construction and maintenance of culverts 

was preempted by ICCTA.  
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 Jones Creek Inv'rs, LLC v. Columbia Cty., Ga., 98 F. Supp. 3d 1279, 1293–94 (S.D. 

Ga. 2015), held that state law tort claims for damages resulting from a railroad’s 

construction of a culvert were preempted because they sought to manage or govern 

“the railroad’s design, construction, and maintenance of its lines.”  

 Waubay Lake Farmers Ass’n v. BNSF Ry. Co., No. 12-4179, 2014 WL 4287086, 

at *7 (D.S.D. Aug. 28, 2014), held that a plaintiff’s use of state common law and a 

state statute to regulate a railroad’s “reconstruction of its culvert, roadbed, and tracks” 

was expressly preempted as an attempt to “manage or govern” rail transportation. 

 Pere Marquette Hotel Partners, L.L.C. v. United States, No. 09-5921, 2010 WL 

925297, at *4–5 (E.D. La. Mar. 10, 2010), held that state law claims arising in part 

from “the negligent design and construction of the roadbed and other areas of the 

track that caused flooding” intruded upon the STB’s exclusive jurisdiction “over the 

‘construction’ of railroad tracks” and was thus preempted.   

 In re Katrina Canal Breaches Consol. Litig., No. 05-4182, 2009 WL 224072, at *5–6 

(E.D. La. Jan. 26, 2009), held that state law claims arising in part from “the negligent 

design and construction of the roadbed and other areas of the track that caused 

flooding” intruded upon the STB’s exclusive jurisdiction “over the ‘construction’ of 

railroad tracks” and was thus preempted. 

 A & W Properties, Inc. v. Kansas City S. Ry. Co., 200 S.W.3d 342, 351 (Tex. App. 

Ct. 2006), held that state law tort claims seeking to require a railroad to increase its 

drainage facilities to accommodate a risk of flooding were preempted because they 

regulated rail transportation. 

 Griffioen v. Cedar Rapids & Iowa City Ry. Co., 914 N.W.2d 273, 286–87 (Iowa 
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2018), held that negligence claims related to the design, operation, and maintenance 

of rail bridges that resulted in flooding were preempted by ICCTA as attempts to 

manage or govern rail transportation. 

 Plaintiff’s claims that NSRC failed to properly design, construct and maintain the 

Culverts and overflow drainage systems associated with its rail line are categorically preempted 

by ICCTA as attempts to manage or govern rail transportation and should therefore be dismissed. 

II. PLAINTIFF’S CLAIMS SHOULD BE DISMISSED FOR FAILURE TO JOIN A 

NECESSARY AND INDISPENSABLE PARTY INTO THE LAWSUIT. 
 

 Plaintiff seeks property damages against NSRC based on Plaintiff’s assertion that she co-

owns the damaged property.  The other owner of the property at issue is Dale Highlander, who is 

not a party in this case.  Instead, Highlander has filed a separate action for the same conduct in 

this case.  See Highlander v. Norfolk Southern Corporation et al., 7:20-cv-00504-GEC.  Because 

both owners have an interest in the property at issue, the Court cannot provide full recovery to all 

owners of the Property. Furthermore, the presence of two independent lawsuits risks double 

recovery or inconsistent verdicts.  Therefore, the Complaint should be dismissed. 

 Federal Rule of Civil Procedure 19 provides a two-step inquiry to determine whether a 

non-party must be joined in an action: First, the district court must determine whether the party is 

“necessary” to the action under Rule 19(a).  If the court determines that the party is “necessary,” 

it must then determine whether the party is “indispensable” to the action under Rule 19(b).  Nat'l 

Union Fire Ins. Co. v. Rite Aid of S.C., Inc., 210 F.3d 246, 249 (4th Cir. 2000). 

a. Highlander is a Necessary Party to this Action. 

 Under the Federal Rules of Civil Procedure, a party is a “necessary party” if (1) 

permitting the action to go forward without the nonparty would impair or impede the nonparty’s 

ability to protect a claim[ed] ... interest relating to the subject of the action; or (2) permitting this 
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suit to continue could subject an existing party to “a substantial risk of incurring” conflicting 

legal obligations.  Id. at 251-252 (citing Fed. R. Civ. P. 19(a)(2(i)-(ii)). 

 Here, not having Highlander in this dispute presents a substantial risk to NSRC of 

incurring conflicting legal obligations.  Currently, NSRC is a party to both lawsuits filed by 

Cline and Highlander. (See Case Nos. 7:20cv503, 7:20cv504).  Cline and Highlander co-own the 

Property allegedly damaged due to NSRC’s acts or omissions.  If both cases proceed to a jury, 

NSRC could succeed in one case, but lose in other despite the exact same circumstances and 

rights asserted by Cline and Highlander.  Even more troubling, a jury could award a damages 

award to both Cline and Highlander that would reflect a double recovery.  Either way, these risk 

points in favor of a finding that Highlander is a necessary party to this dispute. Cf. Id. at 252 

(holding that the potential for “inconsistent judgments weighs heavily in favor of a finding that 

Rite Aid is a necessary party”).   

b. Highlander is an Indispensable Party to this Action. 

Federal Rule 19(a) provide four factors to determine if a party is an indispensable party: 

1. the extent to which a judgment rendered in the person's absence might prejudice that 

person or the existing parties;  

 

2. the extent to which any prejudice could be lessened or avoided by:  

(A) protective provisions in the judgment; 

(B) shaping the relief; or 

(C) other measures;  

 

3. whether a judgment rendered in the person's absence would be adequate; and  

 

4. whether the plaintiff would have an adequate remedy if the action were dismissed for    

nonjoinder.”  

 

However, “A Rule 19(b) analysis is not mechanical; rather it is conducted in light of the equities 

of the case at bar.”  Nat'l Union, 210 F.3d at 252 .  

The first factor weighs heavily in favor of a finding that Highlander is an indispensable 
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party due to the potential of prejudice to both present parties.  Id.  As discussed above, NSRC 

faces a significant risk of protecting its interests due to the potential of getting “whipsawed by 

inconsistent judgments.”  Id.  However, Plaintiff could also be prejudiced in Highlander’s 

absence.  Highlander has filed a parallel lawsuit mirroring the facts at bar, and there is a chance 

that the jury could find against Plaintiff but find in favor of Highlander.  Given the stark danger 

to both sides, the need for Highlander’s presence in this case is significant.   

Additionally, the second factor favors a finding that Highlander is an indispensable party 

because the Court, and jury, would have difficulty “shaping the relief” of Plaintiff’s property 

damages in a way that would only account for her co-interest in the Property.  Moreover, the 

potential of “shaping relief” in a way that avoid double recovery is apparent if the trials for Cline 

and Highlander are not conducted at the same time.  Given the significant risks associated with 

double recovery and inconsistent judgments, the Court should hold that Highlander is a 

necessary and indispensable party to this lawsuit. 

c. The Complaint Should Be Dismissed Because Highlander Cannot be Joined 

in this Lawsuit. 

 

Although dismissal of a case is a drastic remedy, a court must determine whether to 

dismiss “pragmatically, ‘examin [ing] the facts of the particular controversy to determine the 

potential for prejudice to all parties, including those not before it.’” National Union, 210 F.3d at 

250 (quoting Teamsters Local Union No. 171 v. Keal Driveaway Co., 173 F.3d 915, 917–18 (4th 

Cir.1999)).  In this case, the Court cannot join Highlander into this dispute because he has filed 

an independent and severable action against NSRC and the other named defendants.  Given that 

Highlander is a necessary and indispensable party to this dispute, and he cannot be reasonably 

joined with Cline’s lawsuit, the Court should grant Defendant’s motion to dismiss. 

 


